STATE QF MONTALA -
BEFCRS THE DEPARTMENT OF HATURAL RESOURCES
HD COHSERVATION

xa L [N THE MATTER OF APPLICATION FOR

WATER USE

)
) FIHULNGS OF FACT, COWCLUSIONS
fERMLT )

NO. 8329-c76H BY JOE H. JOHISON OF LAY, KD ORDER

The amended Proposad Findings of Fact, Conclusions of Law, and Order in this

‘g‘ matter as entered on December 1, 1877, by the Hearing Examiner, are hereby adopted

. . as the Final Findings of Fact, Conciusions of Lew, and the Final Order, except that X

i Proposed Grder condition 2b and 2d ave hereby modified to include ail three reservoirs. I

oy

T

A ;
FINAL ORDER vk

BENECICTAL WATIR USE fMemdT W
1. The Application of Jos H. Johnson for Change—ef—dpprepriation WIter Right

No. 8329-c76H, is granted to use 10.5 acre-feet per annum of the Blodgett Creek Sth \}

Right Ditch decreed water for stockwatering purposes from September 1 to May 1 by -
H

means of storage in three reservoirs of 5.0 acre-feet, 0.5 acre-feet, and 5.0 acre- ‘ )
feet capacity respectively in the NEY Nifis Ni% and SEY% MWy NW, and the MWy NE% NWi y ‘ . f~

of Section 13, Township 6 North, Range 21 West, and continue to use and not exceed

PRS-

246 acre-feét per annum of the Blodgett Creek 5th Right Ditch decreed water for 3
jrrigation purposes by means of diverting into the aforementionecd reservoirs and
pumping therefrom from April 15 to October 30 for sprinkler irrigation on 95 acres
of the lands covered in the Biodgett Creek 5th Right Ditch Cecree.
T This Authcrization for Change shall be issued subject to existing water
rights and any final detarmination of thosc water rights made under Montana Water
Law and is further subject to the foliowing conditions:
a. The seriod of diversion from Blodgett Creek by means of the Blodgett
Creek 5th Right Ditch shall be confined between the dates of April 15

to September 15 of each year, or such dates as have been hi;torica]]y

established as a pattern of use if greater than this period.

EXHIBIT No—-C

1 This affidavit is tlled 1N SUPPOYT OL relLiliuiies 5 mwsaovi
|
d

i 28
1 \

for Temporary Restrainine Order and Injunction.

DATED thisz Y day of July, 1978.

/ j___i 5—- K( 4({(

JI\MES L. KINDLL




Satisfactory provisions shall be made in the impoundments fér
releasing water to sali:fy the rights of downstream w.ter right
holders. Such water shail be released upon demand of downstream
water righis holders or immediately upon arder of the Gepartment.

Adequate measuring devices, required to meet the conditions specified,

shall be installed by the Applicant and water records shall be
provided to *h= Depariment upon request.
B d. Plans and specifications for the impoundments shall be submitted
for Department review and approval orior to use of the facilities for
the purposes authorized herein.
RECOMAENDATION
The Department recommends that all parties in this matter install and maintain
adequate measuring devices to fit their particular individual situation and keep
a tog of records of water used for their own proof of their water rights and protection.

A o
Done this é? day of A R e il

/ j
. A% o j ) ,WJ/J
Administrator, Water Resources Division

DEPARTMENT OF HATURAL RESOURCES
AND CONSERVATION

., 1978,
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STATE OF MONZANA
BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
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IN THE MATTER OF APPLICATION ) AMENDED
FOR BENEFICIAL WATER USE PERMIT ) PROPOSAL FOR DECISION
NO. 8329-c76H BY JOE H. JOHNSON }

*********************************

Pursuant to the Montana Water Use and Administrative
Procedures Acts, after due notice, a hearing was held on July 28,
1977 at Hamilton, Montana for the purpose of hearing objections
to ti.e above-named application, William F. Throm, Hearing
Examiner, presidinc.

The Applicent, Mr. Joe H. Johnson, appeared at the hearing
and was representci by legal counsel, Mr. Larry Persson,
Attorney at Law, who was also present. Mr. Persson introduced
into evidence three exhibits on behalf of the Applicant as
follows: The Fourth Judicial District Court Decree (Blodgett
Creek) of May 28, 1907, marked as Applicant's Exhibit No. 1;
Warranty Deed, of July 19, 1967, conveying certain real property
to this Applicant and marked as Applicant's Exhibit No. 2; and
Notice of Purchaser's Interest in certain real property, marked
as Applicant's Exhibit No. 3. The above exhibits were received
intc the record without objection.

Objectors present at the hearing were Mr. and Mrs. John F.
Munson, Mr. and Mrs. Allan K. Steele, Mr. John P. Dillon, Mr.
Dennis Hammer, Ms. Bernadette E. Wright, and Ms. Ray J. Browning.
Mr. John Greef, Attorney at Law was present to represent Ms.
Wright. No other cbjector was represented by legal counsel.
Mrs. Munson introduced into evidence a newspaper clipping en-

titled, "Permit for Alternation of Streams Necessary."
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This exhibit, although of doubtful relevance to this case, was
received into the record without objection and was marked as
Objector's Exhibit No. 1. Ms. Wright introduced into evidence
a series of 10 photos allegedly depicting conditions of the
Blodgett Creek 5th Right Ditch. Mr. Persson objected to re-
ceiving into evidence photos numbered 9 and 10 of this Exhibit
on the grounds that they were not photos of the Blodgett Creek
5th Right Ditch. Photos No. 9 and 10 were withdrawn and the
remaining photos were received into evidence without objection
and were marked as Objector's Exhibit "A".

Others appearing at the hearing but who had not filed ob-
jections were Mr. Lessley Smith, Mr. ani Mrs. Darrel Shupe, Mr.
Joseph Higgins, Mr. William Metzger and Mr. Earl Gool.

Mr. Jim Rehbein, Kalispell Field Office Manager for the
Water Rights Bureau, Montana Department of Natural Resources and
Conservation appeared at the hearing to represent the Department.
Mr. Rehbein did not introduce into evidence any exhibits on be-
half of the Department.

PROPOSED FINDINGS OF FACT

1. On May 18, 1976, the Applicant, Joe H. Johnson, sub-
mitted to the Department of Natural Resources and Conservation
application for Beneficial Water Use Permit No. 8329-s76H to
appropriate 0.6 cfs or 273 gpm of water and not to exceed 65
acre-feet per annum for irrigation and 5.5 acre-feet per annum
for stock watering, totaling 70.5 acre-feet per annum, from
Blodgett Creek, a tributary of the Bitterroot River, in

Ravalli County, Montana, to be diverted from said creek by means
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of a ditch at a point in the SW1l/4 NE1l/4 NE1l/4 of Section 15,

Township 6 North, Range 21 West, M.P.M., and impounded in three

reservoirs: an existing S5-acre-foot reservoir located at a point
in the NW1/4 NW1/4 of Section 13, Township 6 North, Range 21
West, M.P.M.; an existing 0.5-~acre-foot reservoir located at a
point in the NWl1/4 NW1l/4 of said Section 13; and a new 5~acre-
foot reservoir located at a point in the NE1/4 NW1/4 of said
Section 13; and used for supplemental irrigation on 80 acres in
Section 12 and 60 acres in Section 13, all in Township 6 North,
Range 21 West, M.P.M., and ¢ ntaining a total of 140 acres, more
: or less, from April 15 to October 1, inclusive, of each year,

and for stock watering from Septembher 15 to May 31, inclusive,
of each year.

2. On October 7, 14 and 21, 1976 the Department caused to

. be duly published in the Ravalli Daily Republic, Hamilton,

Montana, notice of the above Application No. 8329-s76H.

3. The Department received twelve timely objections to
Application No. 8329~s576H as follows:

Oct. 26, 1976 from Charles D. and Shirley F. Rough

Nov. 3, 1976 from Mr. and Mrs. Allan K. Steele

Nov. 8, 1976 from Earl M. Jr. and Eileen A. Pollard

Nov. 1C, 1976 from John P. and Mancy J. Dillon

Nov. 12, 1976 from John F. Munson

Nov. 12, 1876 from Dennis and Janice Hammer

Nov. 22, 1976 from James and Carmen Johnson

Nov. 23, 1976 from Grace Munson

Nov. 23, 1976 from Randv 0. and Jane E. Moore

Nov. 1976 from Kesner C. Jones
@ CASE #w1 ..
County of }5&

Filed for record thie s el



B

m e e

Nov. 26, 1976 from Bernadette E. Wright

Nov. 29, 1976 from Ray J. and Mary Catherine Browning

4. At the hearing held on July 28, 1977, the Applicant
through his legal counsel, Larry Persson, testified that Appli-
cation No. 8329-s76H as submitted to the Department on May 18,
1976 was in error and did not reflect the true intentions of
the Applicant. Mr. Persson testified that the Application was
in error on twe counts:

(1) The Application was not intended for any
additional or supplemental water from Blodgett Creek for
irrigation of any land.

(2) The Application was not intended for permission
to run water through the Blodgett Creek 5th Right Ditch for stock-
water or any other purpose during the winter months.

5. The Hearing Examiner requested that the Applicant submit
an amended application reflecting the true intentions of his
Application for Beneficial Water Use Permit. Since the intent
was rot for a permit for a new or supplemental appropriaticn of
water for beneficizl use, but merely a change in use of a decreed
water right, the Application submitted an "Application for Change
of Water Right", No. 8329-c76H as the amended application.

6. The Hearing Examiner polled the objectors to determine
whether or not their cbjections held for the amended application.
No objector present withdrew their objection, therefore, tne
Hearing was resumed to hear objections to the amended applica~
tion, Application for Change of Appropriation Water Right No.

8329-c76H, submitted by Joe Johnson on July 28, 1977.

@ CASE # 3> -
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7. The Applicant testified that he is the successor in in-
terest to 117 miners inches of water of the Blodgett Creek 5th
Right Ditch of the Blodgett Creek Decree. The Applicant alleges
this water has been used for irrigation purposes On 40 acres in
the SEL/4 SW1/4 of Secticn 12 and in the NE1/4 NW1/4 of Section
13 and on 55 acres in the swl/4 SWl/4 of Section 12 and in the
NWl/4 NWl/4 of Section 13 all in Township 6 Worth, Range 21 West,
totalling 95 acres and 285.5 acre-feet per annum, more Or less.
Said change is for use of 10.5 acre-feet per annum of the Blodgett
Creek 5th Right Ditch decreed water for stockwatering purposes
from September 1 to May 1 by means of storage in three reservoirs
of 5.0 acre-feet, 0.5 acre-feet, and 5.0 acre-feet capacity
respectively in the NEl/4 NW1/4 NW1l/4 the SEL1/4 NW1l/4 NWl1l/4, ard
the NWl/4 NE1/4 NW1/4 of Section 13, Township 6 North, Range 21
West, and will continue *0 use and not to exceed 246 acre-feet
per annum for irrigation purposes by means of Aiverting intc the
aforementioned reservoirs and pumping therefrom from April 15 to
October 30 for sprinklex irrigation on 95 acres of the lands
covered in the Blodgett Creek 5th Right Ditch Decree.

8. Objectors testified that the Applicant's dams have been
puilt without a permit; that the dams are unsafe and are a hazard
+o life and property; that the dams leak and have caused a high
water table and flooding of basements; that the 5th Right Ditch
is unsuitable for conveying this quantity of water and unsuit-
able for conveying water for the duration of time the Applicant
seeks the change and that the Arplicant has been appropriating

more water than his entitlement.

County of §8.
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9. Mr. John Greef, legal counsel for Ms. Wright testified

that the period of diversion requestew in the Applicvation xor

Right may_be cutside of the
k 5th Right

Change of Appropriation Water

pveriod traditionally diverted by the Blodgett Cree
he was not able to establish these

s are such that

AR o 1

dates at this time, and that tt.e soil condition

any extended period of use of the 5th Right Ditch will cause ex-

ashouts. Mr. Greef

ezive saturation and sloughing and ditch w

|
: Ditch Water Users, however,
cess

testif: -4 on behalf of his client that the traditional period

of diversion has been April through September and that a drying

out period is necessaryi that any nse of the ditch past

September 15th would present a hazard due to extended saturation

and freezing.
10. Mr. Earl Gool, who had not filed an objection to this ;

Application, stated that he has a right to 55 miners inches of :

is property is below this
ed his

R s T U

é
water from the 5th Right Ditcl, that h
Applicant's property and that since the Applicant construct

; dam, he has not received any water becausé¢ no water gets past the .

h Right Ditch water "

dam. He stated he is not presently tsing 5t

but wants it available tc him ghould his present source become

unavailable.
PROPOSED CONCLUSIONS OF LAW

L 1. The Applicant has an apparent right for 117 miners

inches of water from the Blodgett Cresk 5¢h Right Ditch for that

period of time during each calendar year when the Blcdgett Creek
aditionally conveyed water which, accor-

5¢h Right Ditch has tr
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ding to testimony of witnesses, should be confined to the normal

irrigation season.

2. The Applicant has constructed two dams and has started
construction of a third dam to store Blodgett Creek 5th Right
Ditch Water, ll without a permit from the Department, however.
the provisions of Section 89~230(2), R.C.M. 1947, wherein, "a
person may not appropriate water orxr commence construction of
diversion, impoundment, or distribution works thereof except by
applyving for and receiving a permit from the Department” does not
apply since the water to be impounded has already been appro-
priated and adjudicated by court decree.

3. The Objectors to this Application have valid concerns
relating to the safety and adequacy of the existing structures to
divert and impound the water without adversely affecting their

property, rights, or interests. Such concerns should properly

be brought before the Dam Safety Section of the Engineering

Bureau, Montana Department of Natural Resources and Conservaticn.

4. The property, rights, or interests of prior (or equal)
appropriators will be protected if the permit is conditioned to
protect those rights.

5. %he proposed means of diversion will be adequate if
plans and specifications are submitted to the Department for
approval prior to use of the facility for the purpose requested
in the Application for Change of Ap~vopriation Water Right.

6. The proposed change of appropriation water right is

for a beneficial use.

7. The criteria for issuance of a permit for Change of

ASE # 23994 ...

County of 8-




Appropriation Water Right set forth in 89-892(2) will have been
met if the Applicant meets the conditions specified herein.

8. The Application for Change of Appropriation Water Right
may be granted in accordance with the provisions of Chapter 8 of

Title 89 of the Laws of the State of Montana.

PROPOSED ORDER

1. The Application of Joe H. Johnson for Change of Appro-

priation Water Right No. 8329-c76H, is granted to use 10.5 acre-

feet per annum of the Blodgett Creek 5th Right Ditch decreed
% water for stockwatering purposes from Scptember 1 to May 1 by
i‘ means of storage in three reservoirs of 5.0 acre-feet 0.5 acre-
g feet, and 5.0 acre-feet capacity respectively in the NE1l/4 NW1/4
5 NW1l/4 the SE1l/4 NW1l/4 NW1l/4, and the NW1/4 NE1/4 NW1l/4 of Section
13, Township 6 North, Range 21 West, and continue to use and nct
}. exceed 246 acre-feet per aﬁnum of the Blodgett Creek 5th Right
Ditch decreed water for irrigation purposes by means of diverting
b into the aforementioned reservoirs and pumping therefrom from
% April 15 to October 30 for sprirkler irrigation on 95 acres of
% the lands covered in the Blodgett Creek 5th Right Ditch Decree.
; 2. This Authorization for Change shall be issued subject
to existing water rights and any final determination of those
cjater rights made under Montana Water Law and is further subject
to the following conditions:

a. The period of diversion from Blodgett Creek by means

of the Blodgett Creek 5th Right Pitch shall be confined

between the dates of April 15 to September 15 of each

CASE #1  _,
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year, or such dates as has been historically astablished

as a pattern of use if greater than this periocd.

b. Satisfactory provisions shall be made in the impound-

ment for releasing water to satisfy the rights of down~
stream water right holders. Such water shall be re-

% leased upon demand o downstream water right holders

i or immediately upon order of the Department.

c. Adeguate measuring devices, regquired to meet the con-

ditions specified, shall be jnstalled by the Applicant

and water records shall be provided to the Department

upon request.

e et

d. Plans and specifications for the impoundment shall

be submitted for Department review and approval prior

to use of the facility for the purpose authorized herein.

. NOTICE

? This is a Proposed Order and will not become final until
accepted by the Administrator of the Water Resources Division of

; the Department of Natural Resources and Conservation. Written

: exceptions to the Proposed Order, if any, shall be mailed to

| the Department within ten (10) days of service upon the parities
named herein. Upon receipt of any written exceptions opportunity

i will be provided to make oral arguments before the Administrator

of the Water Resources Division.

DATED this /< day of December, 1977.

HEARZ.]JG EXAMINER

CASE e
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STATE OF MONTANA
< BEFORE THE DEPARTMENT OF NATURAL RESOURCES
i AND CONSERVATICN
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IN THE MATTER OF APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) PROPOSAI, FOR DECISION
NO. 8329-¢76H BY JOE H. JOHNSON )

pursuant to the Montana Water Use and Administrative
Procedures Acts, after due notice, a hearing was held on
July 28, 1977 at Hamilton, Montana for the purpose of hearing
objections to the above-named application, William F. Throm,
Hearing Examiner, presiding.

The Applicant, Mr. Joe H. Johnson, appeared at the

é,# hearing and was represented by legal counsel, Mr. Larry
Persson, Attorney at Law, who W&s alsoc present. Mr Persson
introduced into evidence three exhibits on behalf of the

Applicant as follows: The Fourth Judicial District Court

pecree (Blodgett Creek) of May 28, 1907, marked as Applicant’'s

AP R X
AR e i

Exhibit No. 1;Lyarranty Deed, of July 19, 1967, conveying

certain real property to this Applicant and marked as Appli-

cant's Exhibit No. 2;\and Notice of Purchaser's Interest in
certain real property, marked as aApplicant's Exhibit No. 3
The above exhibits were received into the record without
objection.

Objectors present at the hearing were Mr. and Mrs. John
F. Munson, Mr. and Mrs. Allan K. Steele, Mr. John P. Dillon,
Mr. Dennis Hammer, Ms. Bernadette E. Wright, and Ms. Ray J.
Browning. Mr. John Greef, Attorney at Law, was present to

. represent Ms. Wright. No other objector was represented by

. CASE # ®
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legal counsel. Mrs. Munson introduced into evidence a
newspaper clipping entitled, "Permit for Alteration of

Streams Necessary." This exhibit, although of doubtful

! relevance to this case, was received into the record without

oy
g
hﬁ'l
I

objection and was marked as Objector's Exhibit No. l. Ms.
Wright introduced into evidence a series of 10 photos allegedaly
depicting conditions of the Blodgett Creek 5th Right Ditch.

Mr. Persson objected to receiving into evidence photos

numbered 9 and 1¢ of this Exhibit on the grounds that they

were not photos of the Blodgett Creek 5th Right Ditch.

Photos gf No. 9 and 10 were withdrawn and the remaining

photos were received into evidence without objection and

were marked as Objector's Exhibit "A".

Others appearing at the hearing but who had not filed
objections were Mr. Lessley Smith, Mr. and Mrs. Darrel

Shupe, Mr. Joseph Higgins, Mr. William Metzger and Mr. Earl

Gool.
Mr. Jim Rehbein, Kalispell Field Office Manager for the

Water Rights Bureau, Montana Department of Natural Resources

and Conservation appeared at the hearing to represent the
pepartment. Mr. Rehbein did not introduce into evidence any
exhibits on behalf of the Department.

PROPOSED FINDINGS OF FACT

1. On May 18, 1976, the Applicant, Joe H. Johnson,

submitted to the Department of Natural Resources and Conser-
vation Application for Beneficial Water Use Permit No. 8329-
s76H to appropriate 0.6 cfs or 273 gpm of water and not to
oxceed 65 acre-feet per annum for jirrigation and 5.5 acre-
féet per annum for stock watering, totaling 70.5 acre-feet
. per annum, from Blodgett Creek, a tributary of the Bitterrcot
. River, in Ravalli County, Edzo_{ltana, to be diverted

88.
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from said creek by means of a ditch at a point in

the SWl/4 NEl/4 NE1/4 of Sec. 15, T. 6 N., R. 21 W., M.P.M.,
and impounded in three reservoirs: an existing 5-acre-foot
reservoir located at a point in the NW1/4 NwWl/4 of Sec. 13,
T. 6 N., R. 21 Ww., M.P.M.; an existing 0.5-acre-foot reservoir
located at a point in the NW1l/4 NWl/4 of said Sec. 13; and a
new G-acre-foot reservoir located at a point in the NEl/4
NWl/4 of said Sec. 13; and used for supplemental irrigation
on 80 acres in Sec. 12 and 60 acres in Sec. 13, all in T. 6
N., R. 21 W., M.P.M., and containing a total of 140 acres,
more or less, from April 15 to October 1, inclusive, of each
yvear, and for stock watering from September 15 to May 31,
inclusive of each year.

2. on October 7, 14 and 21, 1976 the Department caused
to be duly published in the Ravalli Daily Republic, Hamilton,
Montana, notice of the above Application No. 8329-376H.

3. The Department received twelve timely objections to
Application No. 8329-s76H as follows:

Oct. 26, 1976 from Charles D. and Shirley F. Rough

Nov. 3, 1976 from Mr. and Mrs. Allan K. Steele

Nov. &, 1976 from Earl M. Jr. and Eileen A. Pollard

Nov. 10, 1976 from John P. and Nancy J. Dillon

Nov. 12, 1976 from John F. Munson

Nov. 12, 1976 from Dennis and Janice Hammer

Nov. 22, 1976 from James and Carmen Johnson

Nov. 23, 1976 from Grace Munson

Nov. 23, 1976 from Randy O. and Jane E. Moore

Nov. 23, 1976 from Kesner C. Jones

Nov. 26, 1976 from Bernadette E. Wright
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Nov. 29, 1976 from Ray J. and Mary Catherine Browning

4. At the hearing held on July 28, 1977, the Applicant
through his legal counsel, Larry Persson, testified that
Application No. 8323-s576H as submitted to the Department on
May 18, 1976 was in erroxr and did not reflect the true in-
tentioﬁs of the Applicant. Mr. Pexrsson testified that the
Applicaticn was in error on two counts:

| (1} The Application was not intended for any
. additional or supplemental water from Blodgett Creek for
irriéation of any land.
(2) The Application was not intended for permission
o run water through the Blodgett Creek 5th Right Ditch for
stockwater cr any other purpose during the winter months.

5. The Hearing Examiner requested that the Applicant
submit an amended application reflecting the true intentions
of hig Application for Beneficial Water Use Permit. Since
the intent was not for a permit for a new or supplemental
appropriation of water for beneficial use, but merely a
change in use of a decreed water right, the Applicant sub-
mitted an "Aoplication for Change of Appropriation of Water
Right", No. g8329-c76H as the amended application.

6. The Hearing Examiner polled the objectors to deter-
mine whether or not their objections held for the amended
application. No objector present withdrew their objection,
therefore, the hearing was resumed te hear objections tc the
amended application, Application for Change of Appropriation

Water Right No. §329-c76H, submitted by Joe Johnson on July

28, 1977.

Filed for record this day of
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7. The Applicant testified that he is the successor in
interest to 117 miners inches of water of the Blodgett Creek
5th Right Ditch of the Blodgett Creek Decree. The Applicant
alleges this water has been used for irrigation purposes on
40 acres in the SE1l/4 SW1/4 of Section 12 and in the NELl/4
NW1/4 of Section 13 and ?ﬁ 55 acres in the SW1l/4 SWl/4 of
Section 12 and in the NW1/4 NW1l/4 of Section 13 all in
Township 6 Noxrth, Range 21 West, totalling 95 acres and
256.5 acre-feet per annum, more or less. Said change is for
use of 10.5 acre-feet per annum of the Blodgett Creck 5th
Right Ditch decreed water for stockwatering purposes from
September 1 to May 1 by means of storage in three reservoirs
of 5.0 acre-feet, 0.5 acre-feet, and 5.0 acre-feet capacity
respectively in the NE1/4 NW1/4 NWl/4 the SELl/4 NW1/4 NW1l/4,
and the NW1l/4 NE1/4 NW1/4 of Section 13, Township 6 North,
Range 21 West, and will continue ¢t~ vsa and not to exceed
246 acre-feet per annum for irrigation purposes by means of
diverting into the aforementioned reservoixrs and pumping
therefrom from April 15 to October 30 for sprinkler irrigation
on 95 acres of the lands covered in the Rlodgett Creek 5th
Right Ditch Decree.

g. Objectors testified that the Applicant’s dams have
been built without = permit; that the dams are unsafe and
are a hazard to life and property: that the dams leak and
have caused a high water table and flooding »f basements;
that the 5th Right Ditch is unsuitable for conveying this

guantity of water and unsuitable for conveying water for the

Filed for record !nis day of
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duration of time the Applicant seeks the change and that the
Applicant has been appropriating mors water than his entitle-
ment.

9. Mr. John Greef, legal counsel for Ms. Wright testi-
fied that the period of diversion requested in the Applica-
tion for Change of Appropriation Water Right ;; e£t51de of

the period Lradltlonally diverted bv the Blodgett Creek 5th, . S )
G i AR T AT A8 VRN TRy

T ol M £ A

Right Ditch Water Users, and that the 9011 condltlons are

2
such that any extended period of use of the 5tit Right Ditch
will cause excessive saturation and sloughing and ditch
washouts. Mr. Greef testified on behalf of his client that
the traditional period of diversion has been April through
September and that a drying out perioZ is necessary: that
any use of the ditch past September 15th would present a
hazard due to extended saturation and freezirg.

10. Mr. EBarl Gool, who had not filed an objection to
this Application, stated that he has a right to 55 miners
inches of water from the 5th Right Ditch, that his property
is below this Applicant’'s property and that since the Appli-
cant constructed his dam, he has not received any water
because nc water gets past the dam. He stated he is not
presently using 5th Right Ditch water but wants it available
to him should his present source become unavailable.- |

PROPOSED CONCLUSICONS OF LAW

1. The Applicant has an apparent right for 117 miners
inches of water from the Blodgett Ccreek 5th Right Ditch for
that period of time during each calendar year when the

Blodgett Creek 5th Right Ditch has traditionally conveyed

ASE # s3s9
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water_which, according to testimony of witnesses, ig-normally
AN An car S
2. The BApplicant has conshructed two dams and has
started construction of a third dam to store Blodgett Creek
5th Right Ditch Water, all without a permit from the Depart-

ment, however, the provisions of Section 89-880(2), R.C.M.

1947, wherein, "a person may not appropriate water or commence

construction of diversion, impoundment, oOr distribution
works thereof except by applying for and receiving a permit
from the Department' does not apply since the water to be
impounded has already been appropriated and adjudicated by
covrt decree.
3. The Objectors to this Application have valid con-
existing

cerns relating to the safety and adegquacy of th§1stfhctures

to divert and impound the water without adversely affecting
‘ e 4 £ e

R SOy
their property, rights, or interestg, - CCWIIT SO S

Loreeqzai L faemar, T Doy Ay STy of e, Laiprescertip Eopw s, Aor (J’ ///5’ f (;.) "
4. The property, rights, or interests of prior (or B
equal) appropriators will be orotected if the permit is
conditioned to protect those rights.
5. The »roposed means of diversion will be adequate if
plans and specifications are submitted to the Department for
approval prior to use of the facility for the purpose re-
gquested in the Application for Change of Appropriation Water
Riyn=z.
6. The proposed change of appropriation water right is
for a beneficial use.

7. The criteria for issuance of a permit for Change of

Appropriation Water Right set forth in 80-892(2) will have

@ CASE #8327 ..
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been met if “he Applicant meets the conditions specified

herein.

§. The Application for Change of Appropriation Water

Right may be granted in accordance with the provisions of

i Chapter 8 of Title 89 of the Laws of the State of Montana.

PROPOSED ORDER

1. The Application of Joe H. Johnson for Change of
Appropriation Water Right No. 8329-c76H, is granted to use
10.5 acre-feet per annum of the Blodgett Creek 5th Right
Ditch decreed water for stockwatering purpcses from September
1 to May 1 by means of storage in three reservoirs of 5.0
acre-feet 0.5 acre-feet, and 5.0 acre-feet capacity respectively
y in the NE1/4 NW1/4 NW1/4 the SE1/4 NW1/4 NW1/4, and the
NWl/4 NEL/4 NW1l/4 of Secticn 13, Township 6 North, Range 21
West, and continue to use and not to exceed 246 acre-feet
. per annum of the Blodgett Creek 5th Right Ditch decreed
'. water for irrigation purposes by means of diverting into the
aforementioned reservoirs and pvrmping therefrom from April
15 to October 30 for sprinkler irrigation on 95 acres of the
lands covered in the Blodge:+ Creek 5th Right Ditch Decree.
2. This Authorization for Change shall be issued
subject to existing water rights and any final determination
of those water rights made under Montana Water Law and is
further subject to the following conditions:
a. The period of diversion from Blodgett Creek by means
of the Blodgett Creek 5th Right Ditch shall be confined between

the dates of April 15 to September 15 of each year};u-nvwgﬂéyés a8

il by Aithmaep e @Ufadnsed 5 3 pitirss oA irien, if pr e St Bt feriig.
b. Satisfactoxy provisions shall be made in the impound-

ment for releasing water to satisfy the rights of down-

® CASE# % .
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stream water right holders. guch water shall ke released

4

upon demand of downstream water right holders or immcdiately

upon order of the Department.
G Adegquate measuring devices, required to meet the

conditions specified, shall F.- installed by the Applicant

;
ané water records shall be provided to the Department

upon request.

d. plans and specifications for the impoundment shall

be submitted for Department review and approval prior

‘ to use of the facility for the purpose authorized

! herein.

NOTICE

This is a Proposed order and will not become final

3
; until accepted by the Administrator of the Vater Resources

. Division of the Department of Natural Resources and Conserva-

tion. Written exceptions to the Proposed Order, if any,

shall be mailed to the Department within ten (10) days of

service upon the parties named herein. Upon receipt of any

writtea exceptions opportuniy will be provided to make oral

ater Resources

arguments before the Administrator of the W

pivision.

DATED thi%égai___day of September, 1977.

-

WILLIAM F. TIHROM
HEARING EXAMINER
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¥
3
: 53

—_—)

v County of e —————m—m—





