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BEFORE THE DEPARTMENT OF MATURAL RESOURCES

R D D G i i i W S O i i 0 e S O Y 2 o . o iy o o B o - A S

IN THE MATTER OF APPLICATION FOR s

BENEFICIAL WATER USE PERMIT NO. J' T T )?;-j/ﬁ’ = JF NDINGS OF FACT, CONCLUSIONS
7869-5430J BY HENRY E. STEINMETZ Smed e = OF LAW, AND ORDER

AND NO. 9527-s43QJ BY JOHN ¥. MOHR  APR)

A -t - W - — -

Pursuant to the Montana Water Use Act, and the Montana Administrative Procedures

‘Act, after due notice, 2 hearing on objections to the above-described applications

was held in Room 201 of the Yellowstone County Courthouse, Biilings, Montana, at
approximately 9:00 a.m. on July 1, 1977, Gary L. Spaeth, Hearing Examiner, presiding.

Both Applicants appeared and prasented testimony on behalf of their applications
and were representad by counsel. The Applicant, Mr. Henry E. Steinmetz, was represented
by Mr. Richard W. Heard of the law firm of Grant and Heard of Columbus, Montana and
the other Applicant, Mr. John W. Mohr, was represented by Mr. William Blenkner of the
law firm of Blenkner and Laws, also of Columbus, Montana.

An objection was filed to both of the above applications by Mr. Jake Frank of
Park City, Montana. Mr. Frank was represented by Counsel, Mr John C. Sheehy of the
firm of Hutton, Sheshy and Cromiey of 8illings, Montana. Mr. Jake Frank appearsd on
behalf of his objecticn and presentsd testimony and evidence.

Mr. Con Riddle of the Billings office of the Department of Natural Resources and
Conservaticn apreared and presented tastimeny on benalf of the Department.

A field inspection of the ared was conducted by the Hearing Examiner on June 30,

1977. None of the parties oi their represantative was present during such investi-

gation.

ihe Apelicant, Mr. Feary . Stadpietz. offerad into svidencs five exh.bits,
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Written excapticns ta the Proposead Ordar, if any, shall be mailed to the Cepartment
within ten (10) days after raceint of service of the Proposal for Decision upon
parties herein. Mo extensions of time for Tiling exceptions will be granted. Upon
receipt of any written excapiions opportunity will be provided to Tile briefs and
make oral arguments hafore the Adminictrator of thes Liatar Resourcas Division

On Jdanuary 1978 the Department rzceived an Excaption (Frank's Objections :
Proncsal for Decision dated January 9. 1978) datad January 17, 1978 riled by John C.
Sheeny on benalf of nis client Jake Fran The Department by lettar of January 27,
1972 te ir. Sheehv and with 2 copy Sa ul! 3thoe parcizs in thi: matter, aZknow adged
recelpt ef uis Excepcien and ﬁnv::ed nim'of thair oucortunity ta File a 3vier
suppartipe tnaip Exmaasip ain fiftgen (i5) 2avs aftar weceips of the Depaigmant’
Eette“CA # 78'(99



Resources Civision Administrator. I7 cral arquintent is not rzguestad the
Administrator would raview the entire application reccrd, including ail axcsptions
and briefs, befora making his Final Order.

On February 21, 1978 the Department recaivad a letter from Mr. Snheshy
requesting an oral argument hearing cn behaif of his ciient, Mr. Frank. The
Departmant by letter of February 22. 1978 acknowledged receipt of his letter and
request for an oral argument hearing and informed him after the Reply Briefs are

filed by Mr. Heard and !

Mr. Blenknar on b

o
L=

naif

of thair clients, the applicatio

would be torwardad to the Administrator for schaduling of the requestad oral
argument hearing.

On February 23, 1978 the Degariment raceived a letter from Mr. Haard stating
ne would be filinga Reply Brief on behalf of his client and would 1ike to narticipata
in the oral argument hearing reguested by Mr. Sheeny. The Department by lstter of
February 27, 1978 to lr. Heard acknow adged receipt of this letter and advised him.
that all parties in this matttzr would be notified of the requestad oral argument

inistrator of the

Water Resources Division.

Mr. Heard by lettar of ifarch 1, 1978 to ths Department reguested additional time
up to iarch 10, 1978 in which to file a Reply Brief. The Department by letter of
Marcn 6, 1978 to Mr. Heard granted additicnal time up o March 10, 1978 in which
to file his Reply Srief in response to Mr. Sheshy's Exception and Brier.

On March 16, 1973 tha Departmont recaived Mr. Heard's Repiy Briei, dated
March 8, 1978 as filed on behalf of his client Mr. Steinmatz in direct response to
tha Exception and Brier filad by tir. Shazerv on behalf of his client Mr. Jake Frank.
Tha Department Dy letter of March 14, 1573 to M-. Heard acknowledged receipt of his
Feply Brier and advised him that the Daparcmont was waiting for a reply tec its letter
of February i7, 1973 from !r. Dlenkner on.behalf of hic ciient John Hchr r:onc-:rnin‘
his Foiiicat 0o Vg S Al R l‘rij Brier was rot raceivad from

Rpar b iispen L3777 the Magidnacian ‘iT,ézm:"ﬁ Se forvaried to ;ﬁﬂ
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Departmant received a Tattar dated July 12, 1575 from Mr. Blenkper which stited that

ient wouid not be prasent for the July 13, 1978 oral argumant hearin

{la]

The oral argument hearing bafors the Adminisirator was hald in the Confarencs

r

=

Room oF the Departmant of Matural Resources and Conservation Building, 32 South Ewing,
Helena, Montana at 1:30 p.m. on July 13, 1978 for the purpcse of hearing oral argu-
ments by the Applicants and Exceator-

The Applicant, Mr. Henry E. Steinmetz was not present, nor was his attorney
Mr. Heard. The Applicant John !l. Mohr alsc was not present, nor was nis attorney,
Mr. Blenkner,

¥ . i )

The Exceptor, Jake Frank was present and was reprasanted by his attorney

o

Rod Hartman.

The hearing was also attanded by Oon MacIntyre, Chief Legal Counsel for the

Departmant and Ronald Gusa, Assistant Chisf of the Department's Water Richts Bureau.

The Administrator of the Department's Water Resources Division herepy makes the
following Final Order, based on the Hearing Examiner's Proposal for Decision of
January 9, 1978, the applications, objections, exceptions, oriefs, the tastimony
of the oral argument hearing held in Helena on July 13, 1978, both hearing tape
recordings, and all pertinent information and documents filad by parties to this
matier, and made a permanent record of the two application files.

e

Findings of Fact, Conclusions of Law, and Order in this matter, as

X

The Propase
entered on January 2, 1978 by the Hearing cxaminer, are hereby adopted as the
Final Findings of Fact, Conclusions of Law. and Order, excent that the Prorosed
Order is modified as follows:
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K€2D 2 record of 211 quantities of watar pumped  and used,
ds wel:i as, cha periods of such diversion ana use. A permanent log record sha
ce presentad to the Department of
Natural Resourcas and Consarvation for insgection upon demand by the Department.

6. It shall be tha respensibiiity of the Appiicantz to caase diverting water
immediately pursuant to these Pravisional Permits when thers is insufficient water
in Valley Creek to satisfy all claimed prior water rights of the Objector, other
prior downstiream watar right users, and the water yse granted by these Provisional
Permits. It shall be tha responsibility of =ach of the parties herein not to abuse
nis water rights at the expensa of the other.

#oni Th

1]

Applicants shall not under thase Provisional Permits reduca the flow of
Valley Creek below 270 gallons per minute at the Frank Ranch Tivestock watering point
in Section 2, Township 2 Scuth, Range 22 East, M.P.M., when Mr. Frank or his
successor in intarast has a beneficial need for said water for livestock watering
purposes. At no time shall the Applicants be allowed to completely eliminaze the
flow of water at said watering pcint, or pﬁmp Vallaey Creek dry at any time. It shall
be the responsibility of the Applicants to ensure that the Frank Ranch has sufficient
quantities or livastock water at said watering point grior to their pumping of watep
from Yalley Cresk for the purposes grantad herein.

3. The issuing of the Provisional Permits by the Department in no way reducas
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the Applicants' exarcise of their
Provisional Parmis. ner does the Department, in issuing the “rovicional fermits,

in any way acknewledge Tiabiiity for damage ciused by the Acplicants' exercisa of
their Provisiorai %ecpmit.

9. The granting of the Yrovisionai Permiis in nc way grants the Appiicants any
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BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

P ———— PR T TR R et

IN THE MATTER OF APPLICATIONS )

FOR BENEFICIAL WATER USE )

PERMIT NO. 7869-s43QJ BY ) PROPOSAL FOR DECISION
)
)

HENRY E. STEINMETZ AND NO.
9527-s43QJ BY JOHN W. MOHR

Pursuant to the Montana Water Use Act, and the Montana
Administrative Procedures Act, after due notice, a hearing
on objections to the above-described applications was held
in Room 201 of the Yellowstone County Courthouse, Billings,
Montana, at approximately 9:00 a.m. on July 1, 1977, Gary L.
Spaeth, Hearing Examiner, presiding.

Both Applicants appeared and presented testimony on
behalf of their applications and were répresented by counsel.
The Applicant, Mr. Henry E. Steinmetz, was represented by
Mr. Richard W. Heard of the law firm of Grant & Heard of
Columbus, Montana and the other Applicant, Mr. John W. Mohr,
was represented by Mr. William Blenkner of the law firm of
Blenkner and Laws, also of Columbus, Montana.

An objection was filed to both of the above applications
by Mr. Jake Frank of Park City, Montana. Mr. Frank was
represented by Counsel, Mr. John C. Sheehy of the firm of
Hutton, Sheehy & Cromley of Billings, Montana. Mr. Jake
Frank appeared on behalf of his objection and presented
testimony and evidence.

Mr. Don Riddle of the Billings ofifice of the Department

of Natural Resources and Conservation appeared and presented

CASE # 787



testimony on behalf of the Department.

A field inspection of the area was conducted by the
Hearing Examiner on June 30, 1977. None of the parties or
their representative was present during such investigation.

EXHIBITS

The Applicant, Mr. Henry E. Steinmetz, offered into
evidence five exhibits, to wit:

1. A photograph of the old diversion works constructed
on Valley Creek.

2. A polaroid photograph of an old ditch and ten acres
which the Applicant testified had been irrigated in the past
and which he proposes to irrigate by way of his past right
and with this permit providing supplemental water.

‘ 3. A polaroid photograph showing the north end of the
south field which éhe Applicant proposeb to irrigate by way
of previous rights and with this permit providing supplemental
water. :

4. A polaroid photograph of a ten acre field which the
Applicant proposes to irrigate by way of previous rights and
through this permit providing supplemental water.

5. A map of Township 1 South, Range 22 East, Stillwater
County, which shows the general ownership along Valley Creek
in the area in gquestion.

The Objector, Mr. Jake Frank, offered into evidence
three exhibits, to wit:

A. A map indicating the Frank Ranch, the John and

‘ Bette Mohr property, and the Yellowstone Grain Company

property, which is now the Steinmetz property. The Frank

CASE #7387
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property was colored in green, the Mohr property is in light
brown or orange, and the Steinmetz property in a red or pink
color. The map further indicates wells and reservoirs
located on the Frank Ranch.

B. This is a map very similar to map, Exhibit A,
but indicates the different pastures found on the Frank
Ranch. It further indicates each of the watering areas along
Valley Creek for the Frank Ranch.

Both exhibits A and B of the Objector, Mr. Frank, were
drawn by WACO Engineering of Columbus, Montana.

C. Is a summary of measurements taken by WACO
Engineering of Columbus at the upper watering spot (point 2)
and the lower watering spot (point B) on the Frank Ranch on
Valley Creek. Thése flow measurements were taken on June
22, 1977 and the results were at Point A-230 gpm and at
Point B-270 gpm.

Administrative Notice was also taken of the application
by Jake Frank to appropriate water from Valley Creek at
points in the N1/2 SE1/4 and SEl/4 SW1l/4, both Section 27,
Township 1 South, Range 22 East, M.P.M., Stillwater County,
Montana. The water sought to be appropriated would be used
for a new sprinkler from May 1 to September 1, inclusive, of
each year, on a total of 20 acres, more or less, the SWl/4
of Section 27, Township 1 South, Range 22 East, Stillwater
County, Montana. The water sought to be appropriated by the

application would be diverted at a rate not to exceed 0.66

CASE # 78«9 ...



cubic feet per second or 300 gallons per minute and a quantity

' of 40 acre-feet per annum. The proposed point of diversion
and the proposed place of use under this application by the
Objector, Mr. Jake Frank, is located upstream from the
proposed points of diversion of Mr. John Mohr and Mr. Henry
Steinmetz. This application was submitted on September 13,
1976.

As required by law, the Hearing Examiner hereby makes
the following Findings of Fact, Proposed Conclusions of Law
and Proposed Order to the Administrator, Water Resources
Division, Department of Natural Resaurces and Conservation.

PROPOSED FINDINGS OF FACT

l. On April 1, 1976 at 11:10 a.m. the Department
received an Appliéation for Beneficial Water Use Permit No.
‘ 7869-s43QJ by Henry E. Steinmetz seeking to appropriate 1.33
cfs or 600 gallons per minute of water, not to exceed 170
acre feet per annum from Valley Creek, a tributary of the
Yellowstone River, in Stillwater County, Montana, to be
diverted from Valley Creek by means of a portable pump, at
points in the SW1l/4 NWl1l/4 SWl/4 of Section 35, Township 1
South, Range 22 East, M.P.M., and the NWl/4 sSWl/4 NWl/4 of
Section 2, Township 2 South, Range 22 East, M.P.M., and used
for new irrigation on 20 acres in Section 35, Township 1
South, Range 22 East, M.P.M., and 35 acres in Section 2,
Township 2 South, Range 22 East, M.P.M., and containing a

total of 55 acres, more or less, from May 1 to September 30,

CASE # 18,9 -



2. On September 11, 1976, at 6:27 p.m., the Department
received an Application for Beneficial Water Use Permit No.
9527-s43QJ by John W. Mohr seeking to appropriate 2.49 cfs
or 1,122 gallons of water per minute, not to exceed 285 acre
feet per annum, from Valley Creek, é tributary of the
Yellowstone River in Stillwater County, Montana, to be
diverted from Valley Creek by means of a portable pump, at
two points in the NE1/4 SW1l/4 NE1/4 and one point in the
SW1l/4 NW1l/4 NE1/4 all in Section 34, Township 1 South, Range
22 East, M.P.M., and used for new irrigation on 75 acres and
for supplemental irrigation on 30 acres, all in said Section
34, and containing a total of 105 acres, more or less, from
May 1 to October 10, inclusive, of each year.

3. On September 13, 1976, the Department received an
objection to the aéplication of Mr. Heﬁfy E. Steinmetz, from
Mr. Jake Frank alleging a prior stockwater right, used by
the Objector since 1938. The Oﬁjector further indicated
that the Applicant's request would deplete water, stop its
running in the winter, would dry up seeps and springs, and
take away Objector's livestock water. Further that there is
not that much water available in Valley Creek.

4. On November 3, 1976, the Department received an
objection to the application of Mr. John W. Mohr, from Mr.
Jake Frank alleging that he is entitled to 200 miners inch
flow and that him and his predecessors have owned the land

since 1908, and that he wants his water rights fully protected.

CASE # 13ua
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That water in Valley Creek is the sole source of water for
Mr. Frank's livestock and that the Applicant's request would
deplete water, stop its running in the winter, and would dry
up seeps and springs. Further that there is not that much
water available in the creek with all the applications now
filed.

5. Since the issues and parties were almost identical
in the proceedings under each application, a consolidated
hearing was held and thus a consolidated proposal will be
issued.

6. Mr. Mohr testified that his predecessor in interest,
Mr. William W. Kinnick, had filed a water right on January 2,
1900 and recorded it January 23, 1900. That the filed right
was for 200 miners inches or 5 cfs or 37.4 gallons per
second. Mr. Mohr further testified that he had purchased
the 1/4 Section in question from a Mr. William Southworth in
1960 and had later purchased the above water righ£ from Mr.
Southworth in 1966.

7. Mr. Mohr testified that he had sprinkle irrigated
one of the tracts covered under this application in 1971 for
about 3 days and may have irrigated approximately 3 acres.
He again pumped in 1975 but just for a very short period of
time. The volume flow at both times was 1 cfs. Mr. Mohr
testified that he was not aware or sure that any irrigation
had been accomplished previously to his having irrigated any
of the property in 1971 but that if there had been any

irrigation under the 1900 filed water,right that it would
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only have been approximately 30 acres. That the present
existing ditch on the property in question was placed there
by Mr. Mohr.

8. From testimony given by Mr. Mohr, it appears that
the total acreage applied for in the application was in
error; that Mr. Mohr only intends to irrigate a total of 75
acres undegvhis application. Thus the application was
accordingly amended and modified.

9. Mr. Mohr further testified that he feels that he
already has an existing water right to the waters of Valley
Creek for stockwatering purposes.

10. Mr. Mohr indicated that during the spring period
there is a high runoff on Valley Creek. That this runoff
sometimes extends to the middle of June and depending upon
the rains that are;received there may be periods of high
water from June to the middle of July in many years.

11. Mr. Steinmetz testified that he had several prior
water filings on the property in question. Briefly those
rights are as follows:

a. A Notice of Water Right by William M. Miller,
filed August 4, 1885 and recorded in Book 1 of Water Rights,
Page 1, Records of Yellowstone County, State of Montana, and
found in Book 2, Page 215 of the Records of Stillwater
County. The said water right was for 200 miners inches to
be diverted from Valley Creek on the west bank and was
appropriated on the 15th day of July, 1885.

CASE # 71869



b. A Notice of Appropriation by Walter D. Story
for 200 miners inches of Valley Creek and that the waters
shall be appropriated on May 5, 1910 and that the appropriator
intends to prosecute the work of building the required dam
and ditch with all reasonable diligence. This right was
filed in book 2, Page 64 of the Records of Stillwater County.

c. A declaration of water right that indicates a
claim to a right on Valley Creek originating from December 10,
1879 by a William M. Miller. It is found in Book 2, Page 6
of Miscellaneous Records and was filed on June 10, 1884.

d. A Notice of Water Right dated June 15, 1908
and filed July 2, 1908, recorded also in Miscellaneous Book
2, Page 38. This is a claim to the use, possession, and
control of 200 miners inches or 5 cubic feet of water of
Valley Creek claiﬁed by a Mr. George W. Games.

12. There was testimony given at the hearing as to the

dam which was pictured in Steinmetz's Exhibit No. 1. The

dam was constructed by a Mr. J. L. Keefer who was the incorporator

of the Yellowstone Grain Company from whom in 1974 the
Applicant, Mr. Steinmetz, purchased the property in question.
From testimony given at the hearing, this dam was possibly
the third dam constructed on Valley Creek and was used to
irrigate the 55 acres in question. It appears from testimony
given at the hearing that the dam was constructed sometime

during the fourties, possibly 1947.
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13. The Applicant, Mr. Steinmetz, intends to revitalize
the dam presently found there and use it as a point of
diversion. The Applicant, Mr. Steinmetz, further intends to
establish a second point of diversion downstream from the
present dam and place a pump in Valley Creek and irrigate
the lower field. This would help alleviate some of the
problems mentioned by the testimony given by Mr. Steinmetz
and Mr. Frank in that it is difficult to get water except
during periods of rain and high runoff. Mr. Frank indicated
that the Storys, who resided on the property in question for
some years, had great difficulty in irrigating the last
field in gquestion.

14, Mr. Frank testified as to his ranch operation and
as to the use of\Valley Creek water by him. The critical
usage of Valley Creek water by the Objector, Mr. Frank,
appears to be for stock water at point B on Frank Exhibit
No. B. This appears to be the main watering point in what
has been noted as pasture seven. There is also a water gap
in what has been noted as pasture eight, also on Frank
Exhibit B.

15. Mr. Frank indicated that he had the majority of
his cattle located in pasture seven from the first part of
January to the first part of June. That from the first part
of June to sometime in August there were approximately ten
broodmares located in pasture seven. That in total there

may be approximately 275 head of cattle located in pasture
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seven. While the livestock are located in pasture seven,

the primary and possibly the only source of water may be
Valley Creek.

16. Mr. Frank testified that he was concerned about
lack of water for his livestock at both the water gap and
point B located on Frank Exhibit B. Mr. Frank further
indicated that the proposed irrigation could possibly dry up
the creek and cause springs in the area to go dry. He
seemed to feel that return flow would not return to the
creek and would be lost outside the drainage. There was no
basis for such hydrological conclusions except his own
personal opinion.

17. The Objector, Mr. Frank, indicated that while
Valley Creek was extremely low this year there did seem to
be enough water in there to satisfy at’least his livestock
watering needs. That according to Frank Exhibit C such
measurements, at least as of Jﬁne 22501977, at pointiBLthe
flow volume is 270 gallons per minute. From testimony given
at the hearing and from indications from Mr. Frank, there
may be times of the year, particularly when Mr. Frank has a
reduced number of livestock in pasture seven, that such
volume flow would be an excess of that which was needed to
supply his livestock watering needs.

18. As indicated from Frank Exhibit C, which shows
that there were 230 gallons per minute flow on June 22, 1977
at point A and 270 gallons per minute flow at point B, there

1
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is a certain degree of "spring" return flow to Valley Creek
from point A to point B which is the area sought to be
irrigated by the applications herein. Thus by such figures
and by observation of the area, it appears that any return
flow that the above sought for irrigation would cause, would
return to Valley Creek instead of being lost in another
drainage or another area.

19. Valley Creek has irregular flow, at certain times
of the year being rather low and other times it being
rather high, particularly during the high spring runoffs or
during heavy rain showers. Also there are years when there
is more water flowing in Valley Creek throughout the year
and other years such as this year when Valley Creek is
extremely low. It would appear that during years like 1977
that there would not be enough water te supply the proposed
diversion requirements sought by the Applicants herein. Yet

from testimony given at the hearing there also appears to be

years where there is sufficient water to supply the irrigation

requirement sought herein by the Applicants. Water would be
available during the spring in almost all years.

At the conclusion of the presentation of evidence the
Objector, through his attorney, Mr. Sheehy, moved that the
applications be dismissed for failure of proof in that there
are no unappropriated waters in the source of supply. As
indicated from the testimony at the hearing such motion will
hereby be denied. There are unappropriated waters in the

source of supply, at least during certain times of the

CASE # 8.9 -



irrigation season such as in early spring and during certain
years. Granted, there are maybe years when there will be
very little water available for appropriation such as in
917,

From the foregoing Proposed Findings of Fact, the
following Proposed Conclusions of Law are hereby made:

PROPOSED CONCLUSIONS OF LAW

l. ©Under the provision of Section 89-880, R.C.M. 1947,
a permit is required to appropriate water from Valley Creek.

2. There are times when there exists unappropriated
waters in the source of supply available for appropriation
by the Applicants for irrigation.

3. Pursuant to 89-886(1), R.C.M. 1947, the valid
rights of prior appropriators must be protected in the
issuance of a beneficial water use permit.

4. The rights of prior appropriators can be protected
if the permit is conditioned.

5. The proposed means of diversion is adequate for the
purposes of the Montana Water Use Act.

6. The proposed use of water constitutes a beneficial
use.

7. The proposed use will not interfere unreasonably
with other planned uses or developments for which a permit
has been issued or for which water has been reserved.

8. The Application for Beneficial Water Use Permit

should be granted in accordance with provisions of Chapter

CASE # 8.9 =




8, Title 89, of the Revised Codes of Montana.

. 9. Nothing decided herein has bearing upon the status
of water rights claimed by the Objector, except in relation
to the rights herein applied for, to the extent necessary to
reach a conclusion herein.

10. The Objector, Mr. Frank, has an apparent existing
water right of the waters of Valley Creek for livestock
watering. That Mr. Frank further has a provisional permit
which is subsequent to the rights in gquestion including the
permit applications to irrigate 20 acres in Section 27 of
Township 1 South, Range 22 East, M.P.M.

115 - That the Applicént, Mr. Steinmetz, has an apparent
existing water right either through a filed appropriation or

‘ a use right to ifrigate most of if not all of the 55 acres
included under his application. .

12. The Applicant, Mr. Mohr, has an appérént existing
water right, either filed or a use right to irrigate at
least a portion of the 75 acres covered in his application.
That it further appears from the testimony that this exist-
ing water right would at most include approximately 30 acres
of the 75 acres sought to be irrigated.

Based upon the above Proposed Findings of Fact and
Proposed Conclusions of Law, the following Proposed Order is
hereby made.

PROPOSED ORDER

1. Subject to the conditions cited below, the Applicant's

«
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Provisional Permit No. 9527-s43QJ by John W. Mohr is hereby
. granted allowing the appropriation of 2.49 cfs or 1,122
gallons of water per minute, not to exceed 176.4 acre feet
per annum, from Valley Creek, a tributary of the Yellowstone
River, in Stillwater County, Montana, to be diverted from
Valley Creek by means of a portable pump, at two points in
the NE1/4 SW1/4 NE1/4 and at one point in the SW1/4 NWl/4
NE1/4, all in Section 34, Township 1 South, Range 22 East,
M.P.M., and used for new irrigation on 45 acres and for
supplemental irrigation on 30 acres, all in said Section 34,
and containing a total of 75 acres, more or less, from May 1
to October 10, inclusive, of each year.
2. Subject to the conditions cited below, the Applicant's
‘ Provisional Permit No. 7869-s43QJ by Henry E. Steinmetz is
hereby granted allowing for the appropriation of 1.33 cfs or
600 gallons of water per minute, not to exceed 170 acre feet
per annum from Valley Creek, a tributary of the Yellowstone
River in Stillwater County, Montana, to be diverted from
Valley Creek by means of a portable pump, at points in the
SW1/4 NW1/4 SW1/4 of Section 35, Township 1 South, Range 22
East, M.P.M. and the NW1/4 SwWl/4 NW1l/4 of Section 2, Township
2 South, Range 22 East, M.P.M., and used for new irrigation
on 20 acres in Section 35, Township 1 South, Range 22 East,
M.P.M., and 35 acres in Section 2, Township 2 South, Range
22 East, M.P.M., and containing a total of 55 acres, more or
less, from May 1 to September 30, inclusive, of each year.

‘ 3. A Provisional Permit is granted subject to all
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prior water rights in the source of supply. The Applicants
may not divert water when there is an insufficient water
supply to satisfy existing water rights. The Applicants
shall not under these Provisional Permits reduce the flow of
Valley Creek below 270 gallons per minute at the Frank Ranch
livestock watering point in Section 2, Township 2 South,
Range 22 East, M.P.M., when Mr. Frank or his successor in
interest has more than 300 head of cattle watering at said
point. Such level of flow can be reduced when the number of
cattle watering at said point are reduced accordingly. By
this there will be no need to have 270 gallons of water
flowing at said point when there may be only 10 broodmares
watering at said point. Yet at no time shall the Applicants
be allowed through the use of these Provisional Permits be
allowed to completely eliminate the flow of water at such
point even if there is no livestock. In otherwords the
Applicants shall not be allowed by these permits to pump the
creek dry at any time.

3. The issuing of a Provisional Permit by the Department
in no way reduces the Applicants' liability for damages
caused by the Applicants' exercise of its Provisional
Permit, nor does the Department, in issuing a Provisional
Permit, in any way acknowledge liability for damage caused
by the Applicants' exercise of its Provisional Permit.

4. These Provisional Permits are granted subject to any
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final determination of prior existing water rights in the

source of supply provided for by Montana law.

5. Nothing decided herein has bearing upon the status

of water rights claimed by the Applicants other than those

herein applied for, nor does anything herein have bearing

upon the status of the claimed rights of the Applicants or

any of the parties except in relation to those rights herein

applied for, to the extent necessary to reach a conclusion

herein.

NOTICE

This is a Proposed Order and will not become final

until accepted by the Administrator of the Water Resources

Division of the Department of Natural Resources and Conserva-

. tion. Written exceptions to the Proposed Order, if any,

shall be mailed to the Department within ten (10) days after

receipt of service of the Proposal for Decision upon parties

herein. No extensions of
granted. Upon receipt of
will be provided to file
before the Administr%;or

DATED this ay

o
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time for filing exceptions will be
any written exceptions opportunity
briefs and to make oral arguments
of the Water Resources Division.

of January, 1978.
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HEARING EXAMINER






