STATE OF MONTANA
BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

BENEFICIAL VATIR USE PERMIT HO, ‘EINDINGS OF FACT, CONCLUSIONS OF

- 14_;'.:‘_ ‘ /‘?- ‘.“ ‘.
IN THE FATTER OF APPLICATION EORL it }\&iu % L
‘3 LJ
7750-s40-0 BY LLITH D, Wlmvgr AFRJARSL w, AND OROER

---------------------------------------- L L P L Y T e R P P L T T

The Proposed Findinags of Fact, Conclusions of Law, and Order in this matter
as entered on Kay 27, 1977, by the Hearing Examiner, are hereby adopted as the
Final Findings of Fact, Conclusions of Law, and the Final Order.

FINAL ORDER

1. Subject to the conditions cited below; the Applicant's Provisional Permit
{s hereby granted allowing the appropriation of no more than 0.34 cubic foot per
second or 425 gallons per minute of water and not to exceed 207 acre-feet per
year of water from the Milk River.xa tributary of the Missouri River, in Valley
County, Montana,; to Le diverted from the MITk River at a point in the SE% NEY SEX

of Section 13, Tounship 27 iiorth, Range 40 East, M.P,M., and used for new irrigation

on 40 acres in Section 12 and 50 acres in Saction 30, all in Township 2B Horth,
Range 4) East, [1.P.il., aid containing a total of 90 acres, rore or less, from
April 15 to Getowver 15, inclusive, of each vear.

2. The Proyiéiona] Periiit is granted subject to all valid prior existing
watzr rights 1n the source of supply, including, but not necessarily limited to,
all valid prior existing rights of those ohjecting herein.

3. The Applicant may only appropriate water at such times when to so
appropriate will not adversely affect any prior existing water rights.

4. The Pnov}sional Permit {s granted subject to any prior Indian
(Assiniboine and Sfoux Tribes of the Fort Peck Indfan. Reservation) reserved
water rights in the source of supply.

5. The Applicant shell install and maintain an adequate measurﬁng aevice,

to be approved by the Departient, on the punp used to divert the water in the
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source of supply, and the Applicant shall take adequate stream-level measurements
at the point of diversfon so as to enable the Apnlicant to keep'a record of the
amount of water being diverted and the level of the stream at which point water
{s being diverted, Such records shall be presented to the Department for
fnspection upon demand by the Department. Said record shall bg kapt on a dafly
basis at such tihes when the Applicant {s diverting.

5. The granting of a Provisional Permit in no way 7rants the Apnlicant
any right to violate real propertv or anv other rights of any other party, nor
does it excuse the Applicant from any 1{ab{ility for same, even if such violation
is a necessary and unavoidable cansenuence of exercisiny the Dnbvis1ona1 Permit.

7. The Provisional Permit is nranted subject to anv final Aatermination
of prior existing water rights in the source of surnly as provided by Montana
law.

Recormendation

The Depaetment recommends that all partfes fn this matter install and
maintain adequate measuring devices to fit their nmarticular individual situation,
and keep a log of records of water used for their own proof of their water rights

and protection.

Done this :7 '

Hirfsirator, later Tasources Jivision
DEPARTMENT OF HATURAL RESOURCES
AlD CONSERVATION
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From the Weisoman ond

NDepartment of Ratural Resources and Con-

emrvation offored into evidence three e Mibits, Lo wit:

.. A copy of an aeria! photograph sheowing the area to be
irvreigated by the proposed diversion and the site of the
puany presently being used by Hinsdale Liveostock Company;

2. A copy of surface water records for the period 1967-

Le7s p*orarei by the USG5, VWater Resources Divigion,

Fort Peck Pield Office with respect to the Milk River

at Hashua; and

3. The Jocuzzi Brothers Inc., performance standards for

single staye centrifugal pueps. :
Said evhibits were admitted into evidence as part of the

record of the proceedings.  All motions not specifically ruled

on nevein which were made at the hearing and noi ruled on at that

=ta

As reguiraed by law the Hearing Examiner hereby makes the
following ¥Yropoosed Findings of Fact, Proposced Conclusions of
Law and Proposed Order to the Administrator, Water Rightis Diwvieaion,

e rtment of Matural RBesources and Conservation.

PROTOSED T“TN“"“(*’S O FACT

1. ©On March 18, 1976 the Depariment received Application
for Bencficial Water Use Permit No. 7750-s40-0 by Leith D. Wimmer,
seeking to appropriate 0.94 cubic feet per second or 425 gallons
per minute of water eand not to cxcecd 207 acre-fcet pexr annun
from the Milk River, a tributary of the Missouri River, in Valley
County, Montana. Thoe wator e to be diverted from the Milk River
at a point in the SEL/4 N11/4 sEi/4 of Section 19, Township 28
Newrth, Range 40 Faslt, MJP.M., and u cod for new irrigation on 40

acres in Section 19, and 50 acres in Section 30, all in Township
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28 Nortlh, Raeosgs 40 Tasgt, BVl . ood cemtadoindg B B0EGYI &L 80
acres, more cr leus, from April 15 to Octeber 15, inclusive,
of sach yenrn.

2. On July 23, 1976 the Department Yeceived an objection
to the above-described epplication from United States Department
of Int -orior that the land which the 2pplicant intends to apply
water is within the boundaries of the TFort Peck lndian Reserva-
tion or smeks to appropriate waters arising upon, flowing by
or flowing throuch the Reservation. On August 20, 19706 the
Leginibhoine and Sioux Tribes, Fort Peck Tndicn Poservation
filed an objection to the application bagsed on the same objection

s that of the United States Department of Interior.

b

3. On 2ugust 24, 1976 Hinsdale Livestock Company, Geng
Etchartl, President, filed an c¢bhijcection to the chove-deocrikad
application alleging that during drxy periods thero is an in-
adequate flow of water in the Milk River to supply Hinsdéale
Livestock Cowpany's existing two pump sites located downstrean
from Applicant's proposed diversion point.

4. On August 25, 1976 the Depaviment received an objecticon
to the above-described application from the Glasgow Trrigation
District alleging a prior water richt which would atlegedly he
effected by the granting of the permit to the Applicant herein

due to ivsufficient unappropriated water in the source of supply.

Ui

. For purposes herein, based upon the testimony aiven

at thie hearing, it iz found that there is no unappropriated water

-

in the source of sunply during low stresmflow pericds.
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6. For purposes heroin, basod upon bestimony civen at the
hearing, it is found that the Applicant intends to divert waler
from the Milk River when ithe waters are aveilable for appropria-
tion.

7. Por purposes heroin, basced upen testimony given at the
hearing, it is found that tho Glasgow Irvcigation District claims

a prior right to the rcturn flows of the Milk River.

d: Foagp pox

&

poses herein, based upon the record of the hearing,
it is found that the Zssinibhoine and Sioux Tribes of the Fort

Peck Reservation claim a pricr ¥Indian veserved walter right in

gource of supply.

[

9, Tor purposes hevein, bazed upon testimony given at the
hearing, it is found that the Objector, Hinsdale Livestock Company,
is a successcr in interest to the water rightg of Mr. N.P. Maag,
s/p/a/ Pat Maag. TPurthar it is found that lMr. Maag commenced
appropriating water from the Milk River at a point in Section 27,
Township 28 North, Range 40 Bast, M.P.M. in 1247, by means of
an 8 inch Fairbenks Morse Centrifical punp. Later in 1948 a
second identical pump with a sualler motor was placed at a site
orn the Hilk River located in Section 28, Township 28 North,
Range 40 Fast, M.P.M. by Mr. Maag to appropriate additional
water. These puups have been uscd continuvously and openly from
the date of their irstallation.

10, For purposes hercin, based upoh tostimony given abt the

2

hearing, it is found that Willow Creck is a tributary to the

Milk River and that said Willow Creck flows into the Milk River
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imaucd or for which water has beon rozzyvod.
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6. Tasuing of a Provisional Permit in no way reduceg the
Mpplicants liasbility for demage caused by the Applicants exercise
of lLiiz Provigional Dexmit.

7. Nothing decided hurein has bearing on the status ox
vator rights claimed by the Applicant other than thosge herein
newly applisd for, nor dous anything decided hersin have bear-

Iy £

of claimed rights of any other party except in

ing on the &

relation to those rights herein applied for, to the extent

-

nocassary to reach a conclusion herein.

"J

-

§. Daced vpon the above Proposed Findings of Fact and
Preposed Conclusions of law, the following Proposed Order is
herehy mado:

PROPOSTD_GRDER

1. Svhiject te tne condiilons cited helow, the Anplicants

Provisional Peimit is allowing the appropriaition

nf no more than 0.94 cfs or 42% gpm of water and not to exceed
207 acre-feot per year from the Milk River, a tributary of the
Missouri River, in Valley County, Montana, to be diverted from
the Milk River at a point in the SR1/4 nElL/4 SEl/4 of Section 19,
Township 28 North, Range 40 East, M.P.M., and uscd for new Prriga-
tion on 40 acres in €action 19 and 50 acres in Section 30, all

in Township 28 North, Range 40 East, M.P.M., and containing a
total of 90 acres, more or less from April 15 to Octobor 15,
inclusive, of each year.

2. The Provisional Permit is granted subject to all valid

prior existing wator rights in the source of supply, incluaing

2
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Lut not noocgoeriiy Limitesd to all vaelid pries existing vights

Jiome wiyeeldng Teredy.

-
s

QL

3. he Applicont way only appropriate water at such timas

oprouriate will nok adversnly affect any prior exist-

fhey Provicional Permit is granted subject to any prior
ITndiav {(fesinihoins and Siowy Tribes of the Port Peck Indian

Reservation! resovved water vights in the sowrce of supply.

shalil install and maintain an adequnte

5. The Applic:
moasuring device 10 be approved by the Departwmzut on the pump
used to divert the water in the souree of supply, and the
Applicaat shall take adeguate streaa level measurements at the
point of diversion, so agf to enable Lhw rpplicant to kecp a
record of the awcunt of water being diverted snd the level of
the stream at which point water is being diverted. Such records
shall be nresented to the Depsrtnent for inspection upon demand
by the Department. Said reccrd shall be kept on a daily basis
at such times when the Applicant is diverting.

6. The granting of a Provisional Permit in no way grants
the Applicant any right to violate real property or any otheor
rights of any other pariy, nor does it excuse the Applicant
from any liabhility for same, even if such violation is a
necessary and uwnavoidable conseqguence of evercising the Provisioconal
Permit.

7. The Provisional Permit granted is subject to any final

determination of prior existing water rights in the source of



supply as provided fox by Monitene law.
NQTICE
This is a Proposal for Decision and will not bo final until
accopted by the adminictrator of the Wabter Resdurccs Livision
of the Depariment of Hedtural Resouvees ord Concorvation. Written
enceptions to the proposal, 1L aay. ahould be filed with the

Department within ten (10} daeys of

coyvica herain.,  Upon receipt

of any writien eroeption, opportunity will be providcd to the

excaptur and the adversely affwcted party O file briefs and to

[

made oral argument bofoeie the Adwinistrator of the Weler ROBOUNCESs

Diviglion.
2

DATED this f%jti day of
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