STATE OF MONTANA
EFORE THD DERFAZTNINT OF HATURRL BRI
AND CONZRVATION
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THE MATTER OF APPLISATIZN )

SINIFICIAL WATER USE PEAMIT. | } FINDINGS OF FACT. SONCLUSIQNS OF
0. L635-576H BY ) LAW AlLD ORDZIR
JA:'f-" D. ANG COY L :-‘ALiE'V.' £ Yoo : :

The Propused Findinigs of Fact, Conclusions of Law, and Order in thit ﬁétter

2s entered on September 16, 1975, by the Hearing Zxaminer, are hereby-adopted'é&
the Final Findings of Fact, Conclusions of lLaw, and the Final drder.
1. Subject;tb the provisions cited below, James D. and Coy L. Ha!termife:s
Provisional Permit Jo. 4636-$76H is hereby granted alloﬁing the appropriation of
0.26 cubic foot per second or equivalent to 120 callons per minute of water, not
to exceed 80 acre-feet per annum, fdr irrigation; 0.002 cubic foot per second or -
equivalent ta 1 gallon per minute of water, not to. exceed 2.25 acre-feet per
annum for stock water; and 0.01 cubic foot per second or eéuiva?ent to 5 gallons
per minute of water, not to exceed 2 acre- -fret per annum for donu tic and garden
purposes; for a tcta1 not to exceed 84.25 acre-feet of water per yeq- for irr1gation;
st,uh watering. domestic, and qarden purposas. from 0'Brien Creek, a tributary of
the Bitterroot River, in Missoula County, Mentana, to be impounded in a 0.25-acre-
foot reservoir on said creek, at a point in the NWy SEX SWy of Section 28, Township
13 North, Range 20 West, M.P.A., and used for stock watering from Januvary ! to
December 31, inclusive, of each year; for domestic and garden purposes from
April 1 to November 1, 1nclus1ve of each year. and for irrigation purposes.on a
total of 20 acres, more or less, in said Sect.on 28 from April 15 to October 15

inclusive, of each year. _ ; ' .

2. The Provisional Permit is granted subjec to all prior water‘rights in

the source of supply. The Provisional Permit is granted with the stipulation that

when a determination is reached as to the nature and extent of the Permittee's
water rights under the 1905 decree for §. V Kenton, this Provisicnat: Permit shaT1
be accordingly amended to reflec» such prior water rights. ' ' :

3. The 1ssutng of a Provisional Permit oy the Department in no way reduces

the Perﬂigtee s 1iabil{ty for damage caused by the Permittee's exercise of

. his Provisional Permit.

4. This Provisional Permit is granted subject to any final determination

LI

of,priOr“existiﬁ; water rights 1h.the.squpée qf‘SuppIy_as prqvided for, by I




The Deparirmuat recotinencs that all parties in this satter properly install
and maintain cdequate messuring devices 16 Fit thalr Ear:iCu1ar individual
situation where practicz, end keep 2 log of reco?ds of water used for praoof of

their water rights.

Done this /@Z dayof - ;

min st:atar.'water resources Oivision
DEPARTHENT. QF MATURAL RESOURCES
AND CONSERVATION

A

3 . LA
NOTICE: Section 89-8-100, R.C.M. 1947, provides that a person who is aggrieved
. by a final decision of the Departmént is entitled to a hearing before
the Board of Natural Resources andiConservation. A person desiring .a
hearing before the Board pursuant®ty this section must not{fy the -
Department in writing within ten- {107 days of the final decision. -

Address: Department of Natural Resources and Conservation
Hatural Resources Building
32 South Ewing “a
Malena, MT . 592601
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BEFORE THE DEPARTMENT OF NATURAL
RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

-—-ll———u-——ﬂb-w-—--—-—ﬂ---‘--———-—-——t--——ﬂ----——m---‘*--—--——--—-‘----

"IN THE MA'I‘TER OF APPLICATIOH )
FOR BENEFICIAL WATER USE. PERMIT )
. NO. 4636-s76H BY JAMES D. AND COY )
L. WALTERMIRE ' )

-—-—b———‘-w———ﬂ—ﬁ-ﬂ--——d------—-—‘-—-—--——--------‘--———-———--——ﬁ

PurSuant to the Montana Water Use Act and.the’Adanls-
tratlve Procedures Act, after due notice, a hearlng on
.objectlons to the above-named appllcatlon was held on Monday,-
;‘Ql‘ _ .7..May 17, 1976, in the Mayor 8 Conference Room, Mlssotla City
Hall, Mlssoula, Montana, Gary L. Spaeth, Hearlng Exam;ner,
pre51d1ng.n _ _ cs
| A tlmely objectlon was f£iled to the above appl;catlon
by the estate of W. C. Maclay and erllam R;chard Maclay,
Sr., and Fleta Ellzabeth Kenna, as Executors and sole heirs.
The estate of W. C. Maclay was represented by Mr. Sherman V.
Lohn of the Missoula firm of Garllngton, Lohn and Robinson.
Mr. Delos Robblns of Route 5, Mlssoula, Monﬂma,appeared on |
behalf of the objectlon of the estate of W. C. Maclay. The
' ‘Waltermlres were represented by Mr. Lohn J. Dale of the
Missoula flrm of Mllodragov1ch, Dale and Dye.
| Mr. James D. Waltermlre appeared on behalf of hls
appllcatlon and presented testlmony.
On October 24, 1975 the estate of w. C. Maclay and
-Wllllam Richard Maclay, Sr., and Fleta Elizabeth Kenna, as

Executors and sole heirs flled wlth the Department an obJec-

tion to the above appllcatlon. The Objectors based their

T CASE #




‘objecticn on the grounds, "that there are no.unappropriated

waters in the proposed source, nd that the lnterests of the

Objector would be aeversely affected by the proposed Applatatlon.
‘Mr Waltermire, through his testimony, lntroduced inco

the. record three exHibits denoted as Applicants' Exhiblts A-

*C._ Appllcants Exhlbxt A was a Certificate of Survey No.

529 by Ainsworth and Associates,as Ly the,locatlon of the
V.Waltermlre property on O' Brlen Creek Applicants' Exhibit B
is an aer1a1 photograph with the Waltermlre property drawn
~in by Alnsworth and Associates. Appllcants' Exhibit C is a

‘fcertlfled copy of & 1905 decree on O' Brlen Creek entered in

the case of Fleta L. Maclay, Plaintiff, v. Glloert Graves,

-HCharles Jennlngs and S V. Kenton, Defendants.

The - Objector, the estate of W. C. Maclay, through the
"”testlmony of Mr. Robblns, entered 1nto the reccrd an exhibit
'twhlch was labeled as Objectors Maclay Exhiblt No. 1. |
-:Objectors Maclay Exhibit No.:1 was a sketch of O’ Brlen
ECreek show1ng the country road the upper and lower Maclay
Ditch, and the Waltermlre and Maclay bullolngs.
The Department ‘of Natural Resources and Cohservatlon,
through testlmony of James Rehbeln, Area Supervisor of the,
Kalispell Office, introduced into the record two exhibits
which were denoted astepartmeht's Exhibit No. 1 and Depart~
' ment s Exhlblt No. 2. Each exhibit was a reprint of a page'.
" from the County Water Resources Survey of Mlssoula County -

completed in 1959. Department s Exhlblt No., 1 was a reprint

S5



R R AT A e SRS Jo e COMER T 4

showlnc qectlons 27 ano 28, Department's Exhibit No. 2 was a
reprint show;nq Sections 33 and 34, both in TOWﬂSth 13
North, Range 20 West, Montana Principal Meridian.
Mr. Waltermire testified that his 20.1 acre parcel of
land was 1ocﬁted in the SW1l/4 of Section 28 Townshlp 13
‘Nortn Range 20 West. Accordlng to the 1905 decree, 50
acres of the 160 acre parcel of land had been 1rr1gated as
: of June, 1884. Thus, as a result of the 1905 decree, Mr.
, Waltermlre felt that he may have a water right with a June,'
1884 prlorlty date to the waters of O' Brlen Creek to irrigate
that portion of hlS 20.1 acres that had been 1rr1gated as of
June, 1884. |
7 Mr, James Rehbeln of the Department testlfed from hls
'fleld 1nspectlon, that at least 8.5 acres on the north s;de.
of the creek on the Waltermire property had been irrigated
by $. V. Kenton under the 1905 decree. Under cross examlna-: '@
tion by Mr. Lohn Dale, Mr. Rehbein went on to point out that :
he felt it was very'improbeble that the 8.6 acres on the
eOutheastlside of the creek had been.irrigated previously by
S. V. Kenton under the 1905 decree. Mr. Rehbein further
felt that this parcel of prooerty could have been irrigated
by a flume_even.though thiS‘Was3un1ikely. There appears to
be no question that the remaining acreage ou_the ﬁaltermire
property, because of its close proximity-to the creek and
timber located upon‘it,'had not been irrigated'iu the past.
Mr. Waltermire testlfled that he plans to construct a

" dam and install a pump. He would then use a plpe line with ' i
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laterals and would try to irrigate as much of his property

.as possible. At this time he was unable to give the exact

acreage that would be put under irrigation.

| Mr.“ Waltermire testified that in 1975, O'Brien Creek

jdld not 'go dry at the lower end and that water ran from

o' Brlen Creek into the Bitterroot River throughout ‘the whole

year. Mr. Delos ‘Robbins testified that there have been
years when water does reach the river durxng the entire
year, but usually the water w111 start to drop in the mlddle

of July and will flnally dry up in +he middle of August.

Thus, during the last part of the summer, there is usually

~ not enough water to-irrigate the land already being irrigated

as per the 1905 decree. o

From the testimony of Delos Robblns on behalf of the
objectlon of the Estate of W. C. Maclay, it appears that
under the 1905 decree the Estate of Fleta Maclay is entitled
to an 1871 priority right to 160 inches of the'waters of
O'Erien Creek. That further, the'Estate of.Fleta-L. Maclay
is entitled under the 1905 decree to 132 inches of the
waters of O'Brien Creek with an 1891 priority date.

Mr. Rehbein pointed out that the O'Brien Creek drainage
was approximately 30 square miles in size. That based upon
the stream flows in nearby Rattlesnake Creek there should be
an annual flow of 1,000 acre-feet per square mlle in the
dralnage, thus giving a total_flow of 30,000 acre-feet per.'

year.
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. Two queétions which 'réméinéd 'unresolvéd at the conclusion
of the hearing were: 1. the guantity and extént'of the

-wéltermire water right under'the 1905 decree; and 2. the
1nterpretatlon of the 7th Conc1u51on of Law in the 1905

decree. The partles hereto were glven the opportunlty to

- brief the question and brlefs were submltted by both partles.
It is questlonable as to whether the Hearing Examiner has

the authority to answer.either of the questions, but in any
_casé,'there is insufficient evidence submitted to reach a
concluéioﬁ._ As to the water right claimed by Mr. Waltermire,
~essentially all that is in the record is that 50 acres were

| irrigated as of the time of the decree. That Mr. Waltermire
has a 20.1 acre tract located in the same 1/4 section as the
50 aCre-t:adt. There is very little evidence tb show what
portion of the Waltetmiré.iand had been irrigated except for
the 8.5 acres mentioned above. As to the question of the
ditch use per Conclusion of Law No. 7 égain there is insufficient
‘evidence to show exactiy what the usage of the ditch was at

the tlme of the final decree in 1905.-

As requlred by 1awr the Hearing Examlner hereby makes

the followlng Proposed Findings of Fact, Proposed Conclusions

of Law, and Proposed Order to the Admlnlstrator of the Water
? Resources DlVlSlon, Department of. Natural Resources and

CQnservatlon.

PROPOSED FINDINGS OF FACT.

1. On January_zo,'1975, the Applicants, Janes D. and

Coy L. Waltermire, filed Application No. 4636-s76H with the




Department of Natural Resources and éonservation seeking to
: approprlate a total of 84.25 acre- -feet of water per year for
1rr1gatlon, stockwatering, domestlc and garden purposes from
o' Brien Creek, a tributary of the Bitterroot Rlver in Missoula
-County, Montana to. be 1mpounded in a 0. 25 acre-foot reservoir
in said creek at a p01nt in the NW1/4 SE1/4 SW1/4 of Section
28, Township 13 North, Range 20 West M. P M., and used for
stockwaterlng from January 1 to December 31,‘1nc1u51ve, of‘
eaeh year; for'domestlc and_garden purposes from April 1 to
-&ovember ¥; inclueive, of each year;'and for irrigation on a
total of 20 acres, more or less, in Section 28 from April 15
to October 15, inclusive of each year. :
2. The Objector, the estate of W. C. Maclay, has an
_ apparent prior'water'right as per the 1905 decree to 160
_mihers.inehes of water of O'Brien Creek with an_1871 priority
‘and 132 miners inches of water of O'Brien Creek with an 1891
priority. . |
| 3. The Applicants, James D. and Coy L. Waltermire, .
have an apparent prlor water right to irrigate 8.6 acres of
land 1ocated in the SWl/4 of Section 28, Townshlp 13 North,
Range 20 West as.per the 1905 Decree which decreed S. V.
Kenton 50 hiners inches of water of O'Brien Creek with an
1884 priority_date. | | _
4. There are years (1975) that there'are unappropriated
-water-in_O’Brien Creek. During a normal &ear there are

generaliy unapprepriated waters during the early half of the
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- Creek.

summer. From the mrodle of July on, the w?ters in O'Brien

' Creek generally drop until the stream dries up by the first

part of Aﬁgust;
5 The proposed means of diversion are adequate.

6. The proposed use of water.oonstltutes a benef1c1a1

use.

7. . The proposed use will not interfere'unreasonably

‘with the prlor uses or developments, for which a permit has

been issued or for which water has been reserved. From the

-foreg01ng Proposed Flndlngs of Fact, the follow1ng Proposed

Conclusions of Law are hereby made: -

PROPOSED CONCLUSIONS OF LAW

1. Under the proV1srons of Section 89-880, R.C.M.

1947, a permit is required to. appropriate waterpin O'Brien-

- 2. Pursuant to 89-886(1), R.C.M; 1947, prior approp-

riators must be protected prior to issuance of a Beneficial

-Water Use Permit.

3. The issuing of a Benef1c1a1 ‘later Use Permit, in no

- way reduces the Appllcants ‘liability for‘damages caused bY

the approprlatlon nor does the Department 1n 1ssu1ng a

Provisional Permit in any way acknowledge llabllltY'for

rdaﬂages caused by the Applicants' exercise of its Provisional

Permit. o

4. The Application for Beneficial Water Use Permit
should be granted in accordance with the provisions of
.Chapter 8,_Title 89 of the Revised Codes of Montana.
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5. Nothing decided herein has bearinc upon the status
of water rights claimed by the Aoolicants ‘other than those

herein aoplied for, nor does anything decided herein have

‘bearing upon ‘the status of claimed rights of any other party

except in relation to those applied for, to the extent

necessary to reach a concluSion herein.

Based upon the Proposed Flndlngs of Fact and Proposed -

Conclusions of_Law, the Proposed Order is hereby made:

'PRQPOSBD ORDER
1., Subject to'the‘provisions.cited'below, James D. and
Coy L. Waltermire's Provisionai Permit No. 4636-s76H is
hereby_granted‘allowing the appropriation of 0.26 cfs or 120

gpm of water not to exceed 80 acre-feet per annum for irri-

~gation; 0.002 cfs or 1l gpm of water, not to exceed 2.25
- acre-feet per annum for stockwater- and -0.01 cfs or 5 gpm of
water, not to exceed 2 acre—feet per annum for domestic and

garden purposes for a total not to exceed 84.25 acre-feet of

water per year for irrigation, stockwatering, domestic and
garden purposes, from 0'Brien Creek, a tributary of the

Bitterroot River in Missoula County, Montana, to be impounded

'in a 0.25 acre-foot reserv01r on said creek, at a point in

the NW1/4 SE1/4 SW1/4 of Section 28, Township 13 North,
Range 20 West, M.P.M., and used for stockwatering from
January 1 to'December 31, inclusive, of each year; for
domestic and garden purposes from April 1. to November 1,

inclusive, of‘each year; and for 1rrigation purposes on a




total of 20 acres, more Or less, in said Section ZB.frcm
:_Aprll 15 to October lS, 1nclu51ve, of each year. - |
2. The Prov1510nal Permit 1s granted subject to all
prlor water rights in the source of supplv. - The Provisional
Permzt is granted with the stlpulatlon that when a determln-
rkatlon is reached as to the nature and extent of the: Appllcants
ffwater rlghts under the 1905 decree for S. V. Kenton, that

u;ttls Provrsmonal Permlt shall be accordlngly amended to

' reflect such prior water rlghts.

3. The 1ssu1ng of a Prov151onal Permit by the Depart-

: ;;ment in -~ way reduces the Applicants’ 11ab111ty for damage

‘-r_;_caused by .he Appllcants exercise of its Prov191ona1 Permit.

: . 4. This. provisional Permlt is granted subject to any
;final determlnatlon of prlor exlstlng water r;ghts in the
?eource of suyuply as provided for by Montana Law.
| . NOTICE

This is a Proposed Order and will not become final

"nuntll accepted by the Administrator of the Water Resources

pivision of the Department of Natural Resources and Conser-
vation. Written exceptions to the Proposed order, if any,
‘shall be filed with the Department within ten (10) days of
gervice upon the partles herein. Upon receipt of any written
- exceptions, opportunity will be granted to file briefs and
‘£¢ make oral arguments before the Admi nlstrator of the Water
- Regources DlVlSlOn.

DATED this 441 day of September, 1976.






