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| ~ STATE OF MONTANA
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' ---ﬂ---n——---— —— A0 o - = G S D D P e S e A s — Y O

IN THE MATTER OF APPLICATION
 FOR BENEFICIAL WATER ussFI L
~ PERMIT NO. 4379-s40J BY .

* RONALD AND HELEN BEATTY  -APR. R
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E DFmomos OF FACT; coucwsmus oF.
LA, AND ORDER )

The Proposed Findings of Fact, COnciusions of Lan, and Order in this

"-"1natter as entered on-Apr11 19, 1976, by the Hearing Examiner. are hereby

adopted as the Final Findings of Fact. Conciusions of Law, and the Fina1

Order. , o
FINAL ORDER

1. Subject to the cond1tions and limitations cited below, the
. ~ Applicants’ Provisional Permit is hereby granted a'llowing the appropriation

"of no more than 2,150 gallons of water per m‘"“te’ up to' 240 acre-feet of

water per annum,

of each year, and the appropriation of no more. than 450 ga]ions of water per

vminute, up to 315 acre—feet per annum;jfor sprink]er irrigation from April 1

- to October 1, inclusive,'of-each'year,ffor:a total of 5.79 cubic feet per

" second or 2,600 gallons per minute and not to exceed a total of 555 acre-feet

*per-annum, from Lodge Creek (west_Fork Mitk River), a trihutary-of'the Nﬁlk',
~River, 1in Hi11 County, Montana, to be diverted from- said Lodge Creek at -
points in the NW% SE% SWx and in the NEx NE% Sﬂk of Section 17 wanship 37

:=North, Range 16 East, of the Montana Principal Meridian,. and to be used for

_._the above-described limits at such times when subsequent to the Applicants

sappropriation there remains in Lodge Creek immediately beiow the Applicants

f of diversion sufficient water to satisfy all the valid downstream -
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e The permit is granted subject to all_prior-ﬁater-rights in the
“éﬂ?ce of supply. : - o, ] o "

3. At the discretion of the Deparfment of Nafural Resourcgs'and Y .. TR
Conservatioﬁ, the Applicant shall install and maintain adequate'measuring |
de#ices to enable the Apéli;ant to keeﬁ a,record of &11quahf1t1g§:0fw§§er
_ diverted, as well as the periods of diversion. Such récor&s_shall'ﬁea':
_'pyesgnted to the Department of Natural Resources and Consefvatfoﬁ ubonfg S

" demand by the Department. | | _
.4, This permit is granted subject to any final determination of prior

existing water righis in the source of supply provided for by Montana law.

Done this___. 2y’ day of May 197,

Administrator, Water Resources Bivision
DEPARTMENT OF NATURAL RESOURCES
_-AND CONSERVATION

NOTICE: Section 89-8-100, R.C.M. 1947, provides that a person who is
_aggrieved by a final decision of the Department is entitled to
. a hearing before the Board of Natural Resources and Conservation.
- A person desiring a hearing before the Board pursuant. to this _ ;
section must notify the Department in writing within ten (10) ;
days of the final decision. . ; .

.Address: Department of Natural Resources and Conservation . : .
- Natural Resources Building " ) :

32 South Ewing
Helena, MT 59601
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: NATURAL RESOURCES AND CONSERVATION
. OF THE STATE OF MONTANA
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IN. THE MATTER OF APPLICATION )

FOR BENEFICIAL WATER USE PERMIT ; PROPOSAL FOR DECISION
NO. 4379-s40J BY RONALD AND .

HELEN BEATTY )
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Pursuant to the Montana Water Use Act, and the Montana Administrative
Procedure Act, after due notice, a hearing on objections to the above-
described application was held in the Council Chambers of the Havre City'Hail,
in Havre, Montana, at 9:00 a.m. on Thursday, March 4, 1976, Richard Gordon, |
Hearing Examiner, presiding.

Mr. Ronald Beatty, one of the Applicants, appeared personally and pre-
sented evidence and testimony in support of his application. The Applicants
were represented by counsel, Alexander Blewett IIl, Esq., Great Falls, Montana.

._ . The Applicants introduced into evidence three exhibits: 1. a map of the
proposed project; 2. United States Geological Survey flow records for Lodge
Creek from 1962-1974, inclusive, measured along Lodge Creek at a point below
McRae Coulee; 3. unpublished United States Geological Survey flow records for
Lodge Creek from 1975, measured along Lodge Creek at a point below McRae Coulee. |
Said exhibits were entered and numbered as Applicants' Exhibits No. 1 through 3

respectively.

Mr. Richard Watson and Mr, Howard Reinhardt appeared personally on behalf
of the Department of Natural Resources and Conservation.

Mr. Frank Pleskac, an Objector, appeared personally and presented evidence
and testimony in support of his objection. Mr. Pleskac was represented by

counsel, John Warner, Esq., Havre, Montana. The Objector introduced into

. evidence three exhibits:
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1. a copy 6f Application for Change of Appropriation Water Right for

4 cubic-féet of water per second from Lodge Creek;

2. a.copy of a Notice of Appropriation filed March 25, 1938saf§Bobk 20,
Miscellaneous, Page 271sof the Hi11 County records; and,

3. a Notice of Appropriation f11ed May 371, 1946. 2% Book 28, M1sceilaneous,
Page 340, Hill County”records. Said exhibits were entered and numbered as '
Objector's Exhibits Nos. T through 3, respectively.

Mr. Bob Watkins, Director; Mr. Albert Skoyen, Vice President; ahd Mr.
Robert Munson, Member, representatives of the North Chinook Irrigation_
Association (hereinafter referred to as “Norfh Chinook"), an Objéctor,
appeared personally and presented testimony in support of North Chinook's
objection,

HOTIONS

At the hearing it was ordered by the Hearing Examiner that the hearing
record be kept open for 30 days following the hearing, pending submission'of
an additional exhibit by the Applicant. Such exhibit consisted of evidence
composed primarily of unpublished United States Geological Survey data for
Lodge Creek covering the calendar year from January 1975 to December 1975.

Such evidence was received by the Hearing Examiner on March 12, 1976. Copies
of the proposed exhibit were mailed to each party herein, each party having the
opportunity to timely object to the introduction of said exhibit into evidence.
Any objections to such introduction were to be ruled upon herein. On March 19,
1976 the North Chinook Irrigation Association through Mr. Raiph E. Allison,
Secretary, filed a timely objection to the above-described proposed exhibit
alleging that 1975 was a year in which sufficient water was available in Lodge
Creek, and further alleging that, "it is very unfair to consider a water survey

for a year in which there was more than sufficient water for our uses as well
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aé-fOr other.USes.“ At the hear1ng the App]icants 1ntroduced 1nto evidence '
similar stream flow records from the same gauging station for-the years 1962-
1974 inclusive. The introduction into evidence of the most recent figures
available from the gauging station merely brings the set of records up to
date. The hear1ng_record a]ready cqntains ampTe evidence to support the
contenfion thaﬁffé?Slﬁas é'yeér of unusha]]y high flow in Lodge Creek. Con-
sequently, the North Chinéok objection rises only to the level of a qha11en§e
to the weight to be accorded the evidence, and not to the admissibility of
the evidence itself. North Chinook's objection is hereby overruled, and said
exhibit is hereby entered and numbered as Applicant's Exhibit No. 3. |

As required by law, the Hearing Examiner hereby makes the following
Proposed Findings of Fact, Proposed Conclusions of Law, and Proposed Order
to the Adminfstrator of the Water Resources Division, Department of Natural
Resources and Conservation.

PROPOSED FINDINGS QF FACT
1. On December 12, 1974 the Applicants, Mr. Ronald Beatty and Ms. Helen

Beatty submitted Application No. 4379-s40J to the Department of Natural Resources
and Conservation seeking to appropriate 2,150 gallons per minute, up to 240 acre-
feet of water per annum for flood irrigation from April 1 through October 1,
inclusive, of each year and further seeking to appropriate 450 gallons of water
per minute, up to 315 acre-feet of water per annum for sprinkler irrigation from
April 1 through October 1, inclusive; of each year, for a total of 5.79 cubic
feet of water per second or 2,600 gallons of water per minute and not to exceed
a total of 555 acre-feet per annum from Lodge Creek (West Fork, Milk River) a
tributary of the Milk River in Hi11 County, Montana, to be diverted from Lodge
Creek at points in the NW% SE% SW% and in the NE% NE% SWi of Section 17, -
Township 37 North, Range 16 East, of the Montana Principal Meridian, and to be

used for the above-described irrigation on a total of 185 acres, more or ]ess.
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. %n said Séctibn T7‘xfrbmprr11 1 thrdugh Octobér I inclusive, of each year. |

2. On August 25, 1975, the North Chinook Irrigation Association, through

' 1ts Secretary, Mr. Ralph E.: A11ison, ‘submitted an objection to the above-

described appIicat1on a!]eging a prior water right requir1ng the "majority of
the flow in most recent'years. The Objector requested that the permit be
denied. _ | . _

3. On August 29, 1975 Mr. Frank Pleskac filed an objection to the above-
described application alleging that there are no unappropriated watefs in the

source of supply, alleging that the objector js a prior appropriator, and further

'alieging~that the Objector would be adversely affected if the permft is granted.

The Objector requested that the permit be denied.

4. On October 10, 1975, the Wallin Ranch Company, through its Vice President,
Mr. Robert Schellin, filed an objection to the above-described application
aTleging that the Wallin Ranch Company owns irrigation and rangeland downstream
from the Applicant's proposed point of diversion, that the Wallin Ranch Company
has valid filed and use rights in Lodge Creek for irrigation on such lands, and
for stockwatering that there is presently insufficient water in Lodge Creek to
meet existing needs, that there are no unappropriated waters in Lodge Creek,
and that the WalTin Ranéh Company would be adversely affected by the granting of
the proposed appropriation. The Objector requested that the permit be denied.
Neither the Objector nor a representative of the Objector, appeared at the
hearing to present evidence or testimony in support of the objection.

5. At the hearing Mr. Ronald Beatty, one of the Applicants, testified that
pursuant to the above-described application he intends to flood irrigate approx-
imately 40 acres of bottomland of the above-described tract, and sprinkle irrigate
approximately 145 acres of higher land of the above-~-described tract for the
cultivation of alfaifa and hay. Mr. Beatty testified that the land in question
is presently used for grazing and that none of the 185 acres is presently under

cultivation.
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Mr. Beatty test1f1ed that he plans to 1hst511 two. pumps, one pumping at thé'

'f'rate of 2 150 ga11ons of water per'minute for the flood system, and the other_
ata rate of 400 ga]]ons of water per m1nute for-the sprinkTer system. e,

'Beatty testified that he will not try to run both pumps at the same time.

Mr. Beatty testified that he plans to follow Soil Conservation Serv1ce gu1de11nes i
Jn the construction and operation of the proposed 1rrigat1on fac11ities, and |
that the amounts of water requested herein were arrived at through‘the use ofr
Soil Conservation Service's a&vice. Mr. Beatty testified that he intends to
irrigate, when possible, once in April, and a second time Tater in the irrigation
season should water for such irrigation be available. Mr. Beatty testified that
he does not believe that it will be necessary to irrigate continuously throughout
the irrigation season. Mr. Beatty testified that he does not believe that it
will be possible for him to irrigate throughout the irrigation season, in that
sufficient water for such irrigation does not exist. However, Mr. Beatty
testified that he believes that sufficient water for his purposes is available.
Mr. Beatty testified that he is aware that if his application is granted, his
permit will be inferfior to all previous water rights in the source of supply,
that he will only be able to utilize his system at thosg times when there is
water in the source of supply in excess of the amount needed for present valid
downstream uses, and that consequently the permit will in no way guarantee an
adequate supply of water. Mr. Beatty testified that he believes that there is
sufficient water available in Lodge Creek for his purposes "over an average number
of years." although admittedly not on a continual basis, and that the existence
of sufficient water is evidenced by the flow figures provided in Applicant's
Exhibits No. 2 & 3.

6. Mr. Frank Pleskac testified that he presently_possesses a water right
on Lodge Creek below the Applicants' proposed point of diversion. Mr. Pleskac
testified that such a water right amounts to 4 cubic feet of water per second and

up to 125 acre-~feet of water per year pursuant to a 1938 Notice of Appropriation
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(ObJector s Exh1b1t No. 2 herein) and that the water has actua11y been diverted
. at a point 1n the NE: NWx of Section 3, Township 36 North Range 16 East, of the

Montana Principal Meridian, for stockwater use and for irrigation use on 35-45
acres in the NE% NW4% of Section 3, Township 36 North, Range 16 East, of the Montana
Principal Mer1d1an,from January H through December 31, inctusive. Mr. Pleskac
testified that on July 23, 1975, he fi]ed an application with the Department
of Natural Resources and Conservation to change the place of use of such water
right to 45 acres in the E¥% SE% of 5e;t10n‘33, Township 37 North, Range 16
East of the Montana Principal Meridian and to change the point of diversion to
the SEY% SEY% SE% of Section 33, Township 37 North, Range 16 East of the Montana
Principal Meridian; said change enabling the irrigation of land which is less
sandy and further from the streambed, thus enabling more efficient irrigation.
Mr. Richard Watson testifieg on behalf pf the Department of Natural Resources
and Conservation that such change was duly noticed without objection, and that
upon information and belief the change has been granted by the Department. Mr.

Pleskac testified that the water right has been used continuously since filing,

when possible, with the exception of the time since filing the above-described
Application for Change. Mr. Pleskac testified that on an average of ten (10)
years there is generally sufficient water to satisfy his prior right on only
approximately 2 years. Mr. Pleskac testified that there is insufficient water

in Lodge Creek to render the Applicants' project economically feasible.

7. The North Chinook representatives testified that they have a 200 cubic
feet of water per second filed right based upon a 1908 filed appropriation (which
in turn was based upon earlier individual water rights) to supply 13 members with
water for predominately flood irrigation of approximately 2,000 acres of hayland.
The North Chinook representatives testified that they are able to obtain

. sufficient water approximately only 2 out of every ten years. The North Chinook
representatives testified that they generally are able to obtain their full
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200 cubic foot per second water right during the spring runoff in Apr11 but

that by the end of May the available water generally drops be]ow 200 cub1c,feet
per second and continues to decrease throughout the irrigation season. The . ;
North Chinook representatives testified that their diversion faci]itiés consfst:-.a':*
of a cement diversfon dam approximately 160 feet long across Lodge Creek, with &;f : ?
16 foot opening to a canal Ieading'fo an;Offstream storage fﬁcility with a s
usable storage capacity of approximate1y 2,000 acre-feet of water.. The North
Chinook representatives testified that generally the storage capac1ty of the .
offstream facility allows for irrigation into July. The North Chinook represehtaiivek
testified that ideally the frrigation season lasts until October, although Y
‘irrigation so late has rarely been possible.

From the foregoing Proposed Findings of Fact,'the following Proposed
Conclusions of Law are hereby made:

PROPOSED CONCLUSIONS OF LAW |

1. Under the provisions of Section 89-880, R.C.M. 1947, a permit is requifed f
to appropriate water from Lodge Creek. |

2. There are at times unappropriated waters in the source of supply. Such

times occur only when there is water in excess of all valid prior water rights

in the source of supply.

3. Pursuant to 89-886(1), R.C.M, 1947, the valid water rights of prior
| appropriators must be protected in the issuing of a Beneficial Water Use Permit,
4. The rights of prior appropriators will be protected if the permit is
conditioned, 1imited and modified so as to protect those rights. '
5. The Objectors presenting evidence at the hearing appear to have valid
use rights and filed rights along Lodge Creek.
6. In particular, the approval of a change of place of use sought from
the Department by Mr. Pleskac does not and would not operate to change the original
priority date of Mr. Pleskac's prior water rights. Consequently, neither the
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dafe of Mr. P1eskac's submission of request forVa change, nor the datelor thé

._ actua] approva1 of such change 1s pertinent to any matter determined herein. :
"7 Proper scheduling of appropriat1on from Lodge Creek wil] ensure. that ;
prior ex1sting water r1ghts of the ObJectors wi11 be protected Proper scheduIing 'f}-:
should ensure that the Applicants may not validTy appropriate water pursuant to |
the permit herein granted, except at such times when there is suf?icient water 'e
flowing past the Applicants' po1nt'of diver1son, subsequent to the.Applicants .
diversion, so as to satisfy all prior downstream rights in the source of supply.
8. The proposed means of diversion is adequate. | |
9. The proposed use of the water constitutes beneficial use.

10. The proposed use will not interfere unreasonably with other'planned
uses or developments for which a permit has been issued or for which water has
been reserved.

11. The Application for Beneficial Water Use Permit should be granted in

‘ accordance with the provisions of Chapter 8, Title 89 of the Revised Codes of
the State of Montana.

12. Nothing decided herein has bearing upon the status of water rights
claimed by the Applicants other than those herein applied for, nor does anything
decided herein have bearing upon the status of claimed rights of any other_party.
except in relation to those rights herein applied for, to the extent necessary
to reach a conclusion herein.

Based upon the above Proposed Findings'of Fact and Proposed Conclusions of
Law, the following Proposed Order is hereby made:

PROPOSED ORDER

1. Subject to the conditions and limitations cited below, the Applicants’
Provisional Permit is hereby granted allowing the appropriation of no more than
‘ 2,150 gallons of water per minute up to 240 acre-feet of water per annum for
flood irrigation from April 1 through October 1, inclusive, of each year, and'
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the appropriation of no more than 450 gallons of water per m1nute, up to 315 _
acre-feet of water per annum, for spr1nk1er 1rrigation from April 1 to October 1,

1ncIusive, of each year. for-a total of 5.79 cubic feet of water per second or

2,600 gallons of water minute and not to exceed a total of 555 acre-feet per_'

annum from Lodge Creek (West Fork, Milk River) a tributary of the Milk Rivef in fi;' ;

Hi1l County, Montana, to be diverted from'said Lodge Creek at po1nts 1n the
NWis SE% SW and in the NE% NEi SWk of Section 17, Township 37 North Range 16
East of the Montana Principal Meridian and to be used_for the<abovesdescr1bed
Timits at such times when subsequent;to the Applicants' appropriation, there
remains in Lodge Creek immediately beiow the Applicants' pointS"oftd1Vetsdon‘
sufficient water to satisfy all the valid downstream water rights of all the
prior appropriators in the same source of supply.

3. The permit‘is granted subject to all prior water rights in the source
of supply.

4. At the d1scret10ntof?the Department of Natural Resources and
Conservation, the.App]icant shall install and maintain adequate measuring devices
tt enable the Applicant to keep a record of all quantities of water"divertéd,
as well as the periods of diversion. Such records shall be presented to the
Department of Naturai Resources and Conservation upon demand by the Department.

5. This permit is granted subject to any final determination of prior
existing water rights in the source of supply provided for by Montana law.

NOTICE | |

This is a Proposed Order and will not becomé final until accepted by the
Administrator of the Water Resources Division of the Department of Natural
Resources and Conservation. Written exceptions to the Proposed Order, if any,
shall be filed with the Department within ten (10) days of service upon the
parties herein. Upon receipt of any written exceptions, opportunity will be

provided to file briefs and to make oral arguments beforethe Administrator of

the Water Resources Division.
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.  DATED this l'ﬁ)ffh” day of A\;MJ ~ 1976,

&Ll@ﬂ

T HEARING EXAMINER
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