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11 THE MATTER OF N‘PLIC:‘"TMEE )

FOR LERITICTAL HATLR USE ) FINDINGS OF FACT, COX C‘_USIOIS OF
PLRUIT HG, 3997-¢41-0 ) LAY, AND ORDER

BY l-.U.-r‘-. E. HAMSDH }

v.---_...-.--..-——.-_..-.-_-——_-.-......—-..--_.......-——-——-....-....--..-—_._......-..._..-......._..-—-....—..----.-_-

The Proposced Findingg of Fact, Conclusions of Law, and Crder in‘this
.“matter-as entered on Farch 18, 1976, by the Hearing Examiner, are hereby
adopted as the Final Findings of Ffact, Conclusions of Law, and the ana]
Order. |
FINAL CRDER

1. Subject to the conditions cited below, the Applicant's Perﬁit is
4 qrantcd in modified form only, allowing the appropriation of no more. fhan'
1.24 cubic feet per. second or RGO gallons per minute of water. and not to -

4,

exceed 163 acre~feet per annum, in Teton County, to be dxverted by means of

a ground-uater well approximately 26 feet deep, at a point in the SE& NU% Nl

= -
of Section 31, Township 24 North, Range 4 West, M.P. n., and to be used for

irrigation on a “otal of 112 acres, more or less, in said Section 31 from
May 15 to iy 31, inclusive, of each year, and from July 15 to Septemper 1,
inc1usive; of each ycar. ; \
2. The Applicant may not withdraw water frOﬂ the Teton R1ver ground-
water system pursuant to said p91m1t dur1ng periods other than thoqe
pgc1f1ca11y enumerated above, nor at such onumetatcd times when there is

insufficient waters to satisfy prior rights along the Teton River sys»en

nor whaen it appear to the Department that within ten days there will. be

Wl

point or po1nts 1long the Teton R1ver systcm be]ow th: Dutton gagxng system.

1n<uff1c1ent watev in the Tcton RIVEI systcm to, satlsfy pr1or rlghts at a :‘
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. rights in the suurce of sunply.

4. At the diserctizn of the Dzpartmzat of Hatural Resources and
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Conzervation, the Applicant shall install and maintain adzquate measuring
dovices so that a record is kept of &1l quantities of water pumped, as well
as the periods of pumping. Such records shail be presented to the

Dzpartnent of Hatural Resources and Conservaticn for inspection upon demand

Sprta
.

by ths Dapartment.
5.. This Permit, granted in modified form oniy,‘is subject to ahy
‘final determination of prior existing water rights in the source of suppiy

as proyided by Montanz law.

: o Al g - J
Done this : 28 day of ‘/p-"wé -y, 1976,

. ' . y - Rdministrator, Water Resotrces Division
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DEPARTMENT OF MATURAL RESOURCES o
AND CONSERVATION .

i

S

NOTICE: Section 89-8-100, R.C.M. 1947, provides that a person who 3s-
- aggrieved by a final dec’ .ion of the Department is entitled to .
a hearing before the Board of Hatural Resources and Conservation.
A person desiring a hearing before the Board pursuant to this:
. section must notify the Department in writing within ten (10):
days of the final decision. ‘ ' i3 7

Address: Department of Natural Resources and Conservation
Natural Resources Building
32 South Ewing '
Helena, MT 58601
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P IN THE MATTER OF THE APPLICATION
QﬂIFOR BENEFIEIAL WATER USE“PEEMIT

BEFORE THE DEPARTMENL
OF

NATURAL RESOUREES AND.JONSERVA”ION OF
o ThE STA”E OF MONTANA f_ -

AR ", er'application.
Mr. Thomas Patton appeared personally ‘and presented

testimony on behalf of_the'Department of Natural Resources

. and Conservation. Mr. Patton offered into evidence one
e‘exhibit a graph showing Teton River streamf1ow depletion
" versus time as computed by the Department with regard to the

proposed appropriation. Said exhibit was entered and numbered

accordingly I o _ - - y

Mr Morris A. Larson and Ms. ClaraiE Larson, Objectors,

;f;appeared personally and presented testimony in support of their

objection. L ;'r_ oy e | L.




R ¥r. S. &. Pithoud ané Ms. Joan Pithoud, Objectors, appeared
i . " personally and oresented testimony in support of eir objection.

| Mr. Bill Reichelt, Mr. Charles Danreuther,-and Ms. Janet

ct
=

: _Z_Danreuther, reoresentatives of the Teton Water Association,
.[,,appeared personally and presented tesLimony in suoport of the
VTiaTeton Water: Association 5 objection |

R As required by law, the Hearing Exam*ner hereby makes the

_following Proposed Findings of Fact Conclusions of Law, and

“Oruer to th': pministrator Water Resources Division, Depart-

v ”ment*of Nauuraeresources and Conservation

;dPROPOSED FINDINGS OF FACT

1. o October 2! _1974 the Applicant ‘Ms. Lydia E.

,,Hammond, submittedripplication No.‘3997 gul o to the Depart-

.-ment seeking to appropriate 1 2H cubic feet per second or

:-560 gallons per minute ‘of water and not to exceed 270 ‘acre-

._feet per. annum in Teton County, Montana, to be diverted by
means of a groundwater well approximately 26 feet deep, at
a point in the_SEl/ﬂNWl/uNWI/U of Section 31, lownship 24
North, Range U West, M.P.M., and to be used for irrigation
on a total of 112 acres, more or 1ess, in said Section 31
.'3from May lO to October 15, inclusive, of each year. |
: 2. On May 16, 1975 Mr Morris A. Larson and Ms Clara E.
Larson filed 2 timely objection to the above—described
.'application alleging a prior groundwater well use, and exoress;

. ing fear tnat the water table night be adversely affected
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'use for -

:a denial o

should the oernithe granted. nojec.ors requested & odi.iCa-

tion of L.ne application to protect tneir alleged orior rig

‘-j3. On May cl, 1975 the City of Choteau, Montana, .,'nrough

"ﬂits City Clerk Mr ~James, Dellﬁo, filed a timely objection %O

: rthe above described application alleging a prior groundwater

"foity drinking waterfsupply. The Objector requested

the apolication so as'to protect its alleged prior

o of the)ObJector appeared or presented testimony at the hearing.

i:gnot”allege a prior use, or request specific relief.

| 5 'o_§May 27, 1975,Mr. Bk *Pithoud and Ms. Joan Pithoud
filed a timely objection to the aboveadescribed application |

alleging a prior groundwater use right. The ObJectors

requested that the application be modified so as to protect

'said“alleged right-

6. On June 18, 1975, Mr. Thomas Snyder flled a timely

objection to the above-described application alleging fear

that the permit, if granted, might iower ‘the water table.

The Objector did not allege a prior use or request spec*fic

?}thc Objeotor or a designated representative

?cdor appeared or presented testimony at the hearing.
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Ts Or June 254 l97i the leton Water Association, through

ts Secretary, M. aeremy J - Dietz filed a timely oojection

-_to the above-oescribec application alleging that there is no
_unapprooriated water in the source of supply and alleging that’

,he proposed application would adversely effect prior appro-

priators downstream along the Teton River ' The Objectors re-

cuested that the permit be denied Tne members of. the Associla-

:tion objecting, all of whom personally signed the objection

form, are as follows: Jeremy Dietz, Dent Bridge Well, Ray

qoe Lundy, Kermit H.

s‘Olsen, John Olson, Donald J Scott, William K Kelly and
}John E. Kelly, Cbarles Danreuther,eWilliam E. Reichelt Paul R.

-7oraig, and’ Mrs. William Lohse.

' At the hearing the applicant testified that she planned

IV“to ‘use the proposed well water to sprinkle irrigate 112 acres

of alfalfa in the . NWl/H Sec. 31 Township 24 North, Range y

'West M P.M. The Applicant testified that said 116 acres of
~alfalfa are Currently under cultivation, but are not currently

-and’ have not been previously under irrigation.

9.  Mr. Patton testified that a well located at Ms. Hammond's

'pronosed site would probably pe successful. Mr. Patton further

testified that the water from the proposed appropriation would

come‘from water present in gravel beds comprising the floodplain

.of the Teton River.' He testified that the aquifer from wh*ch

: he groundwater_would be taken probably extends to_the Teton

m Edegree hydraulically connected with the

'-river. Consequently, water in the aquifer is a part of the




‘occurring

‘*r,fsprinkler systemsw

?SRiver.; They test-fied that in“the past there generally has been

P AR

, Teton River system and the withdraﬂal of sucb~water would

ultinately effect streamflow ir the Teton River Mr. Patton

introduced into evidence a graph showing ‘the: estimated cumula-

1'tive streamflow depletion rate frOm the Teton River due to the

'oApplicant k-3 proposed apprOpriation at various times following

: ﬂthe oommencement of withdrawal.r The graph shows a maximdm

;efletion of approximately 200 gallons per minute

120'days after the start of pumping, and 10 days

ﬁafter the@cessation of pumping.. Mr Patton defined streamflow

either direct depletion of the. stream or the

of groundwater flow to tbe stream.f Mr. Patton

'e could be as much as a 50 gallon per ‘minute

n the 200 gallon per minute maximum estimate
e Patton thus testified that a maximum 150
’gallon depletion.r teicould be estimated.ﬁ Mr Patton testified
'that by proper scheduling of withdrawal thenpoint in time at
‘which specified streamflow depletion is reached could be
delayed until after the finish of the irrigation season.

10. Mr. Reichelt Mr Danreuther, and Ms. Danreuther
testified that together they irrigate a total of 370 acres of
‘hay and together water several hundred head of stock from the
Teton River near Carter, Montaaa substantially dcwnstream

below the Dutton gauging station. They testified that together

‘they need 55 cubic feet per second for their combined flood and

';They testified that. their rights at least




;sufficient water to satisfy downstream rights. However, they
‘tescified that in recent years the Tston River has regularly

fgone dry during the irrigation seaso“‘ard that there has been

insufficient water for i*rigation at their point of diverslon

,and»at most other points of diversion below the Dutton gauging
jstation for the past several years., They testified that in 1973

,they were unable to irrigate after July 13, 1973, and that the

Teton River was completely dry at their point of diversion

on August l, 1973 They testified that in 1974 they were un-

able to’ irrigate after July 24 197h, and that the river went

dry shortly thereafter.' Finally, they testified that although
they did not have exact aereage, use, or claimed water right

information for the other members of the Teton Water Association,

" they testified that they were authorized to represent the other

members at this hearing, all of whom have had similar difficulty
obtaining sufficient irrigation water claimed pursuant to use,
filed, and decreed water rights.' Thus, ‘the assoclation members
present. testified that the situation with respect to the other
members of the Teton Water. Association was basically the same

as their own,_principally that there is insufficient water in
the Teton River to satisfy prior water_rights during the latter
part. of the irrigation season. Finally, they testified that-

the fact that the river actually runs dry during the latter

'part of the irrigation season, evidences the nonavailability of

- unappropriated water.

}ﬂMrz Morris\A Larson and Ms. Clara E Larson testified
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‘the other 28 feet deep

" evidence was presented as to the date of first use.

~ less, Mr. Larson alleged t

'._ Mrg Larson suggested that the Applicant use this runof

applicant, and ghat they have two wells, one 21 feev deep,'

'Mr. Larson did not know the flow

figures for these two - wells. ﬁe stated howeVer, that they were ';

only used for occasional domestic and garden purposes. No . sy
Mr. Larson

testified to have never had trouble obtaining suffic“ent

amounts of water from these two wells in the past. Neverthe-

hat the above—described application

might lower the water table in the vicinity of his two wells.

eNo evidence: was presented to support the allegation. u : e Sl

l2.. Mr.:S A Pitnoud,aandVMs. Joan Pithoud testified '

that they live approximately haligway between the Applicant

and the Larsons. Mr. Pithoud testified that he has three driven o

- wells. He did not know the flow figures for these wells. ' He

testiflied that they were used only for domestic and garden

purposes No evidence was. presented as to the date of first

use: Mr. pithoud testified that he never ‘has had difficulty'

in obtaining sufficient amounts of water from these wells in

- the past. Nevertheless, he alleged that the above-described

application might lcwer the water table in *he vieinity of his

_wells. No evidence was presented to support the allegation.

Mr. Pithoud additionally testified that an underground stream

surfaces near ‘the edge of one of the Applicant’s iower fields

and runs off the Applicant s field onto his own property.
f instead

_of aoplying for a new well The Applicant denied the existence

of such subsurface percolation and subsequent surface runoff
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substantially after the end of. Lhe irrigation season. The
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r preperty.

_i3;__Analysis of the informationldepicted in the stream-
flo# depletion chart *ntroduced et=the hearing reveals that
f ne Poplicant s oermit is granted but only in modified

forn so that the Poolicant may not pump at unose times when

“the ObJectors have insufficient water, principally frOm

nid—July until the end of the irrigation season, then an

1estimated total streamflow depletion of 31 acre- feet of water

'may be expected to result annually Utilizing ,imilar infor-

eriod pumping scheme may be derived ‘which is

_both more beceficial to the Applicant, and as well, should
fresult in substantially 1OWer streamflow depletion during
Vthe irrigation season.. By allowing pumping only from May 15

ﬁﬁéto May 31, inclusive, (during:theApeak spring runoff) of each

‘f'?dear, and from July 15 to Septe_ber 1, inclusive of each year, Hfl

‘“maximum streamflow depletion should hot be reached until

first_pumping_period should not ‘result in any measurable

streamflow depletion. The second pumping period should not

‘result in more than approximately 18 acre-feet of streamflow

depletion during the irrigation'season. Such depletion figures
are substantially lower than those that would. “esult if the
fpplicant is merely forbidden to pump when the ObJectors have
insuff*cient water au their respective points of diversion.

From the foregoing Proposed Findings of Fact, the fellowing

i Proposed Conclusions of Law are herebv made

-




LAW

1. Under the orowis_Ons of Section 89-830 of the Revised

1s required to aooropriate

ct

-Coces of: Nonuanag 1947, a_pe mi

;00 gellons per. minute or more . fron the grounowater supply

_from whiﬂh the Applicant oroposes‘to appropriate.

‘_2 There are at. tﬁmes, primarily during the non;rrigating ; Q;

‘-pﬁ and spring runoff seasons, unappropriated waters in the source

of supp y,, !
3

There are at times, primarily eurlng the irrigating

“en e

_gthe pe“mit:is conditiohed to: protect those rights.

6 Proper scheduling of appropriation of water from the ' fg
Teton system by - the Applicant, - specifically by allowing the ﬂ;

: Appljcant only to pump during two pumpiné periods, the first Ex
:'from May 15 to May 31 inclusive of each year, and the second

'\ 2 A

from July 15 to September 1 inclusive of each year, will en-

sure that prior existing wauer rights will ‘be orotected. S -
7. The proposed means of diversiOn is adeguate.

8,,‘The-proposed use_of;the.water constitutes a beneficial

"fhe”proposediuse of water will not interfere unreasonably
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‘other planned uses or developmentsifor“whichia permit has
1ssued or for which xater has been reserved. _
10, The Appl: cation for Beneiicial Water Use Permit should
‘;be granted in accordance with thc prnvisions of Cnapuer 8 of :
Title 89 of the Revised Codes of: Montani.‘ o
"jl Nothing decided herein: has bearing uoon ‘the: status
‘of water righ s claimed by the Applicant otner than those herein
;applied for, ‘nor does’ anything decided herein have bearing upon i
the status of claimed rights of any”other party except in
.';relation to those rights appliedﬂfor ; the extent necessary
rto reach a conclusion herein."' .<',‘
Based uoon the aﬂove PrOposed indings of Fact and Conclusions‘
of Law, the following Proposed Or _‘qis hereby made"“fuf‘ﬁur '
s T ey ' PROPOSED: ORDER--‘“'" S50 T

;ilfA Subject to.the conditionw Qf ‘ below;:the_Applicant'
permit is. granted in modified formzonly, allowing.the appro—'<5~Lﬁ'”
Jriation of no more than 1 2M cubic Leet per second or’ 560
.gallons per mirnute of water not to exceed 163 sacre- feet per
annum in Teton COunty, to be diverted by means oft a groundwater
well " approximately 26 feet deep in a point in the SEl/ﬂNWl/HNWl/H
of Section 31, Township 24 North, Range I waest, and to be used
for irrigation cn a total of 112 acres, more oOr less, in said
.Section 31 from May 15 to May 31, inclusive of eacb year, and
from July 15 to September 1, inclusive of each year.

_ 2. The Applicant may not withdraw water from the Teton
River groundwater system pursuant to said permit Puring periods
.other than those specifically enumerated above, nor at such enumerated

'ﬂ)times when there is insufficientswvter‘to satisfy prior.rights
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:‘-along th 'tetc* River system, nor when-it appears to the

~55gﬁDepartment that within 10 day: there will be insufficient

dwater in the Teton River. syScem to satisfy prior rights at

point or points alcng the Teton River systen bel ow the Dutton

;gauging station._
3. _The permit is granted subiect to all prior existing

‘fwaterf'”ghts 4n the source of supply. .'

£ fthe discretion of the Department of Natural Resources

'";and Cons:rvation the Applicant shal
devices sO. that a record is kept of all quantities of

measuring

iiwater“pumped as well. as. the periods of pumping. Such'records

-Qshal_ be'presented to the Department of Natural Resou ces and

.ﬁConservation fo ’fnspect on upon demand by the Department.

is subiect"‘

J“Qﬁg This permit,;grantedrin modlfied form only;

‘:tc any final determination of prior existing water rights in

- ~the source of supply as provided for by Montana law.

NOTICE

" This is a Proposed Order and will not become final until

-:accepted by the Administrator of the Water Resources Division
Written

- of the Department of Watural Resources ‘and Conservation.
shall be filed with the

exceptions to the Proposed Order, if any,

Department within ten (10) days of service of the parctiss herein.

' Upon receipt of any written exceptions opportunity will be pro-

s vided to. ’ile briefs and to ‘make oral arguments before the

Administrator of the Water Resources Division.

DATED this /J' day. of mMLL« | ., 1976.

l'install and maintain adequate
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