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' [-adopted as the'Final Findings of Fact, COnclusions of Law. and the Final Order.

.y 5 _ ORDER |
'“"~~;.“L]he Applicant's Provisional Permit No. 3344-s40R is granted allowing
the appropriation of 2.22 cubic feet per second or 1.000 gallens per minute of
water and not5t9 ekceed 80 acré-feét per annum from Sand Creek, a tributary of
Medicine_Lake.:jn.Sheridan COunty: Montana. The water is to be diverted from
Sand Creek at a paint in the NEls SWs NEi of Section 5, Township 31 North,
Range. SBJEasﬁ; M, P.H;, and used for irrigation on a total of 80 acres, more or
| “less, in the NE% of Section 5, Township 31 North, Range 58 East, from April 1
to Dctober 1, 1nc1usive, of each year.
' The Applicant's permit 1s granted subject to the following
"_ conditiqps, Tt
8, That uhfn water is available, sufficient quantities shall be
' relensed by the Applicant to insure that the water in the stock-~
_ :uatering locations of the objectors does not became stagnant;
b. That the Appticant shall not pump water when there is less than
75 ;ubjf feet per second of water flowing into. the Medicine Lake
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That the Applicant shall not be able to pump at such times when

/ tthe streamf]ows are insufficient to provide water for the objectors.
he;Provisional Permit No. 3344-540R is granted subject to all |
: ng uater rights in Sand Creek

4 i Ihis order may be subject to modification if {t is found in a

later study ‘that the U.S. Fish and Wildlife Service's beneficial-use

-requirements are npt 75 cubic feet per second.

Done this____ twenty-second day of _____ Januapy—") ___ 1976.

AdminTstrator, Water Resources Division
DEPARTMENT OF NATURAL RESOURCES
~ AND CONSERVATION
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'i 1ife saxvrce.thxeugh its Regional Director, Charles M.
‘Lileﬁ,gimaly objectione to the application. Mx.

Levelees,

 Henke, Maflﬂehke and Hr. Chrlstonsen appeared at the hearing
'and preeerred testlmony in suppert of their objectione. The
rU S.. anh,and Wildlife Service was represented at the hearing
| W.by couasel, Mx, Thamae Gai. Mr. Rlchard Watson, Department
. ' ; h Fie;d Manager from Glasgow, preaented tegtimony as to what he
; * observed duding hls f£iehd investigation of September 11,
: | 1975,
Asrequireé by law, the Hearing Examiner hereby makes
'the following Proposed Findings of Fact, and Conclusions of

. -Law, and- Order.
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‘ . PROPOSED F:momss OF mc-r

 i 1. 0n Angust 16, 1974.at 11 04 a.m” the Appllcant

..'Z;;Water_ﬁﬁe Po;mit to appropriate 2.2 cubic feet per secon& or
{ﬁal,OOO ga}lonsrper minute of water and not to exceed 160
foacrewfeet.per annum from Sand Creek, a tributary of Med;cinen

- _}fLake in ﬁhﬁ:idan County, Montana.  The water is to be diverted

" from Sand Creek at a point in the NEL/4 SW1/4 NEI/4 of

éection.S."T.'3lH., R. 58 E., M.P.M., by way of a pump from
an already existing pit to a sprinkler system for 80 acres
located 1n the NE1/4 and 80 acres in the NWl/4 of section 5,
frqn.April 1 to: October 1, inclusive, of each year.
Depaxtmont;tg-wmthdraw froim the Appl;cation the 80 acres
1ocated=in theoNWl/4 and to feduce the amount requested by
half. Thia request was granted at the hearing.
o Be g Ms. Burnette ‘Henke has 160 acres which is ‘immediately
adjacent to the property of the Applicant and downstream
f_frqm the point of d;version.' she has an apparent prior
water right to water 25 to 35 head of cattle from Sand
T Creek. % (B _ _
4. TheVOb%ector. Mr. Loren Henke, is immediately

;adjacent to the property of Ms. Henke and downstream from

the point of diversion. Mr. Henke also leases the-property
of Ms. Henke. Be has an apparent prior water right to the
'waters of Sand Croek for 25 to. 30 bead of cattle.
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? ThaJObjectors Mr. Loren Henke, Ms. Burnette Henke,
and Mr, Jorgen Christensen, were concerned with how this

Applicntian would affect their livestock water. All three.

i:cbjectora were particularly concerned about the application

-_drying up thc flow of the stream, leaving only stagnant

pccls.: From their testimony, the pools are very seldom dry -
and are apparently maintained by a high water level in the

streambed.: Yet this water will beccme stagnant and cattle

| do-nnt do-as good drinking stagnant water as fresh water.

6 Tha o. S. Fish and ﬂildlife Service, through its
Hydraulh:ﬂngineer. Mr. Donald G. Stewart, testified that |
their concerns were hon the application would affect their
water right in Sand Creek. Judicial,Notice was taken of
their water filing of November 7, 1936. The filing was for
75 cfs for flood control, water conservancy as provided for
in "Pederal Migratory Bird Conservation Act of February 18,
1929," andrfor.irrigation of 3,640 acres. The water is used

in'conjﬁnction with the management of the Medicine Lake

'National Wildlife Refuge.

s The U.S. Fish and Wildlife Service is the last
vater user ,j_?_n_ sand Creek. The U.S.:Fish and Wildlife
Service hasjtakcn measurements of Sand Creek at a culvert
under a county koad located juat upstream from the refuge.
The U.S.urinh_and Wildlife Service submitted records of all
their measurements taken since 1966. These measurements
show that at certain times there is more than 75 cfs of
water flowing'into the refuge. Eram the testimony of Mr.
Stewart, there are also times that-there-is\no-water flowing

into the refuge from Sand Creek.

" CASE # 33#



EROIATINE -t e o S SRR e e

“ o WV‘

_Smi;h raised the guestion of benef1c1a1 use by

‘the U.Sﬁrliﬂh And Wildlife Service of the waters flowing

_.into thn xefuge;9 Mr, Smith suhmitted for consideration two
i aamples of.water. One was taken from Sand Creek and the
other fram Medicine Lake. The purpose of such exhibits was
-to ahow that once the water of Sand Creek had flowed into
Medicine Lake, that it became unusable due to salinity. The
- samples were;given'to the Department's hydrologists, who
concludéd thét because of the time span involved that their
measurements would be of guestionable accuracy. - Thus, such
tests were not conducted and such data is not available.
From testimony recelved, it is apparent that the waters ,
released from Medicine Lake are of questionable value due to

Y its high salinity, while the waters of Sand Creek are satis-

factory. for iirigation.

N

9.. Mr..Smith requested that the U.S. Fish and Wildlife

Service submit records of the discharge flows from Medicine
Lake;.aégain.thg purpése was to question the validity and
dgqntityﬂp: the,water right'of the U.S. Fish and Wildlife
Sérvice.‘ Such exhibits were spubmitted and were received
into. evida;Fe.-fhere was testimony that other streams
contributaduto the waters of Msdicine Lake. Also the
measurements af’the inflow fram Sand Creek and the release

] ~ of. water £rom Medicine Lake were not taken on.the same days.

Gl Baﬂed on. the fnregqing Rroposed Findings of Fact, the

o ;—_Hegr;nq Bxaninpr hareby maken the £ellowing Proposed Conclusions

ofLaw._ : _ P o _ :
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1.. The objectors, Mr. Loren Henke, Ms. Burnette Henke

- 'PROPOSED CONCLUSIONS OF LAW

and Mrx. Jorgen Christensen, have an apparent prior water
right to theiwaters of Sand Creek for stock watering purpoees.

3. The U.8. Fish and Wildlife Service has an apparent .

il

_prior water gight to 75 cfs of water of Sand Creek, to be

used in conjunction with the management of ‘the Medicine Lake

'National“wildlife Refuge. The U. 8., Fish and Wildlife Service

is the last point of diversion downstream from the Applicant,
There 'is some guestion as to the validity of the volume of
the appropriation of the U.S. Fish and Wildlife Service, but
there is insufficient evidence in the record to reduce such
right. There is, instead, ample testimony from the expert
witness of. the Service, Mr. Stewart, that the entire 75 cfs
is required for their needs.

3. That under the provisions of 89-880, R.C.M. 1947, a

.permit,is required to_ appropriate waters of Sand Creek.

4. ;That there are unappropriated waters in 'Sand Creek
durlng certain times of the year.
-5; That conditioning the permit subject to apparent
prlor exlaéing rlghts will protect those rights.
6. Thht the proposed means of diversion are adequate.
7. . That the proposed use is a beneficial use.
8. That the criteria for issuance of a permit set
forth in Section 89~885, R.C.M. 1947, have been met.
Based onnthe foregoing Pindings of Pact, and Conclusions
of Law, the Heering Examiner hereby makes the following

Proposed Order..‘

CASE # P



PR P | 'PROPOSED ORDER
.' B -' 1. That tha Applicant's perm:Lt be granted allowing the

'Creek, a tributary of Medicine Lake in Sheridan County,

,ruontana. &hg water is to be diverted from Sand Creek at a
. point 194tagiqa;/4 sw1/4 NEl/4 of Section 5, T. 31N., R. 58
E., and.naad fqr'irrigation on a total of 80 acres.mote or
less, im the NEl/4 of Section 5, T..Bl N., R. 58 E., M.P.M.;
from Apxiltl to October 1, inclusive, of-each year.
I 2.~ The Applicant's permit be granted subject to the
S 5,_foll.&ing senditiona: . r
i fﬂ:ata when water is availabla, auf.ficient quantitiea
’shall be released by the Applicant to insure that the
water in the atcckwatering locations of the objectors

does not. become stagnant.
b. That the Appltaant shall not pump water when there
is iqss than 75 cfs of water flowing into the Medicine
: Lake hational Wildiife Refuge.
-a_c. That the Applicant ‘shall not be able to pump at
auch- timns when the streamfhnm . are insufficient to
. provide ‘water for the objectors.
3. The perLit is granted subnect to a11 prior existing

water rights in Sand Creek.

. CASE # 3%



;der may be suhjegt to modificatlon if it is

found_ini; later:study that the U S. Fiah and Wildlife-

Servzce 8 beneficial use requlrements are not 75 cfs.

NOTICE- This is a ProPosed,Order and will become final .
| when accepted by the Administrator of the Water Resourcés
.vaisiqn of the Department of Natural Resources and
}JConservétipn. 'Written exceptions to this Proposed
o:de#.shéll be filed with the bepartment and with
Qpposiﬁg—?arties within ten (18) days of receipt of
same. ‘Up¢n receipt of any written exceptions the | |
'—uDePartment will provxde an opportunity to file briefs
and to make oral arguments before the Administrator of

_the-Watgr.Reaources Division.

oatep this 5% day of -ga-ﬂ“,;%‘ . 1976.






