Exhibit "A" | Permit No. 3343-s400

TEOOF UNNTANA
SIFQRE TE DEPA?.._.T BF “UATURAL RIZOURIZS
Al CONSIRVATION

1il THE PMATTER OF APPLICATION FOR }
BENZFICIAL VATER USE PERMIT N0, ) FILDIGS OF fACT ConCLUSIGNS CoF
3383-5400 BY ROBERT SIVERTSEN AND ) LAY, AID-ORDER

COUGHTE] FARMS g ) : :

Pursuant to the Montara Mater Use Act and the Adninistrative Procedures Act,
after due notice a hearing on objections to the above-named apolicaticn was held
on Thursday, July 1, 1976, at approximazely 1:15 p.m., in the Courtrocm of the
Biaine County Ccurthéuse. at Chinook, lontana, Danicl G. Diemert, hearing examiner,

presiding.

David Doughten, representing Deughten Farms, and Robert Sivertsen werr .;;f';;g;_;"

present,

Appearing in opposition to tha Application wers Rebert Green and Gordon Aycock,

resresenting the U,S. Bureay of Reclamation; Harold Vesen, representing the U.S.
Bureay of Land Managament; Ted Ereaux, representing the Maita Irrigation Districty

and Wallace ‘arburton and Sud Corrigan, reprase Macheson Ditch Company; and

3 L'!

Robert G. Hunsan,

Mot present at the heazring but filing objections were the Fors 3elknan Indian. " ¢

Cosmunity, George VendeYen, and Solicitors Office of ths U.S. Department of the

- Interior,

Howard Reinhardt appeared on benhalf of the Department of Natural Besources

and Conservation. '
HOTION

At the hearing, the Applicants asked that the application be modified at
Item 6 to reflect their intent that although the proposed reservoir hes a capacity
of 3,007 acre-feat and they only intend to use apbrcxima:ely 1,800 acre-feet per
annun for irrigation, the remzining 1,200 acre-feet is not intendad to be used
for livestocr and wildiife purpoges each year. Rather, tha 3,000 acre-vest

includes storage watcr which would be used if a dry year weuld occur. The request

-was granted in order to more accurately reflact the intent of the Applicants.

A Proposed Order (Proposal for Decision) dated September 10, 1876, was
issued by the hearing examiner, Daniel-G. Dicmert.

The Proposed Order as issued on September 10, 1973, provided that the Qrder
would not become final until acconted by the administrator of the Wator Resources
Divisien, and that any wri:tcn exceptions 1o the Proposed Ordar musi te fitad

with tne adminissrator wi'ﬁ1n ten (19) days of service of the Ordar updn the
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parties nerein, and upen receipt 0F any writizn excestions, enporiunity would
be afforded to file briafs and reguest gral argumnent before the administrator.
On September 21, 1976, the Department receiéed a letter of exceptioh dated
otember 20, 1976, from E. B, Uilde, acting reqional director for the U. S dureau
of Reclamation, opposing specific ftems in the Prongsal for Decision a3 entered

on Septemser 19, 1976, in the matter of Application Na. 3343-5400 by nobert

Sivertsen and Doughiten Farms, By letter of Septemder 22, 1976, the Department

sent a letter to Uir. Wilde informing him of his opportunity to file e brief in

support of his exception. On September 30, 1976, the Department raceiver a letter - -

dated September 29 frem Mr. McPhail, reé@bnéi diractor of the U.S. uuraaQ of
Reclamation, which stated, “He feel our written exception is self-axplanainry
and we will not we filing a supoorting br1ef ve would like to reserve the
right to regusst an oral hearing in support of our excepticn, pending our review.
of any reply to our exception by the app1ica;t."

8y letter of Octoder 1, 1976, to Hr. ilcPhail, the Depariment acinowledged

receipt of his letter of September 29 and advised him that the Applicant would

first have an opportunity to reply to the exceptions and briefs and the Bureau
would receive a copy af any reply received from the Applicant. At that time the
Buresu could decide if in fact they would definitely like to make oral argunent
in support of its exception here in Helena befora the administrator of the

Jater Pesources Divisien, or if orai argument is not red tad, the administrator
would prepare and issu2? a Final Order, based on the complete =1p11ca;1on file,
including the exceptions and any’ brlefs that may be filed.

On September 22, 1976, the Department received a letter of excepiion dated
Séptember 13, 1978, from Raymond J. Knudson on Sehalf of the Malta Irrisation
District, taking exception to the Pronosat for Decision as entered on Septembder 10,
1976, by the hearing examiner, By letter of September 24, 1976, to Mr. Knudsan,
the Department ackr-wiciged receipt of his lotter of exception dated September 13,
and informed him of the District's opportunity to file a brief in support of
its letter of exception to the Proposed Order within fifteen éays affer recaipt.
of the Department’s letter.

On Cctober 26, 1978, the Department sent another latter 0 ¥y, Fnudson,
nointing cut that the fiftean-dav time pariod for filing the brief had axpired.

The Copartment requastod in writing within ive davs after resaich |

a reply indicating 1f the Malt2 lrrigation District wished to make eral arqument
here in Helena tefore the Hater Resaurces Divisio Administrator in supoort of

its 7iled lerzer of excention{

[
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in this matter.

By separate letters of January 11, 1977, to Cavid Toughten and Pobert

Sivertsen, the Department enciosed a copy of I'r. Hi?de's letter of January 5 and

resuasted each to raview the prop05ed conditions contzined in said letter and

respand in writing by indicating it they agreed or disajresd with the proposed - . -

conditions.

Cn Januarv 1¢, 1977, the Department received a letter from Faye Seel ‘in
which she requested an aral argument hearing on the Distfict's excepiicn in
Helena, bero}e the Yater Resources Division Administrator.

Mr. Sivertsen by letter of February 10, 1977, to the acdministraior of

the Yater Resources Division, stated he did not agree. to the conditions nronosed

'by the exceptors and requesued an cra] argum:nt hearang

By letier of February 16, 1077 to hr, Sivertsen, the Oepar;mﬂnt ackno:ledged
gzaipt of his letter of February 10, 1977, and advised him that all the exceptors

in this matter would be notified of his request for an oral argument hearing and
furtier, thrat the applicaticn would be forwarded to the adninistrater for scheduling
of s2id requested oral argument hearing. Conies of this letter were mailed to
Feye Seel, David Dougnten, £. R, Wilde, and Tom Gai.

The dﬂ1n1strator uf the Water Resources Division issued on April 6, 1977,
a "Notice of Oral Argument Hearing on fxcepticns to Pro:osa1 for Decision,” 1n the
metter of Application for geneficial Water Use Permii ilo. 33423-540J by Peaart
Sivertsan and Doughten Farms, stating that on Tuesday, April 26, 1977, at 1:37 p.m.,
an oral argument hearing weuld be held before the administrator of the Yater
Rzegurces Division in the Conference Room of the [epartment of Maturai Resources
ang Conservation Building, 32 South Ewing, Helem2, Hontaﬁa. The purgose of the
hearing was to hear oral arguments in suppors of the written exceptions and briefs.
1f certain garties did not wish to nak= oral arguments, they were reuuested to sol
edvise in writing before the hearing of their wish *o wiive this right. In such
cas2, the briers vould stand as filed. This notice was mailed by certified mail
to a1l parties in this matter, including ths original cbjectors and their attorneys.

On April 13, 1977, the 2 adminierrator igsucd a new notice rescheduling the
oral argument hea) ing for Thursdsy, May 12, 1977, at 1:23 p.m., in the Department
Conference ﬁoom in 'elena, Montana.

The oral srgunent hearing be’ore the admintstrasar wis held in Heleag,
nantana, on May 12, 1977, in the Depariment Confevencs Reom-for the purdossz of

hearing oral argumenis in support of the objcet ions. axceptions, and vriefs filed
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By separate letters of Jaruary 11, 1977, to Cavid Coughren and Pobery
Sivertsen, the Department enclosed 2 copy of Hr. 'litde's 1eztef of January 5 and
rejuestad each {o review the propesed conditions contained in said ietter and
respond in writing by'inaicating if they agreed or disagreed with the proposad
conditians,

On January 10, 1877, the Department received a letter from Faye Seel in
which she requested an oral argument hearing on the District's excepticn in l
Helena, before the Yater Resources Division Administrator.

M. Sjvertsen by letter of February 10, .1977, £0 the administrator of
the YWater Resources Division, stated he did not aqres to the conditicns presosed
by the exceptors and requested an oral argument héaring.

By letier of February 16, .1977, to M. Sivertsen, the Depa%:ment ackhcw]edged

recaipt of his letter of February 1D, 1577, and advised him that all the excapiors

_ fn this matter would be notified of nis request for an oral argument hearing and

further, that the apnlication would be foruarded to the ﬁdministrator for scheduling
of said requested oral argument hearing. Copies of this letter wers mailed to
Faye Seel, David Doughten, E. R. Wilde, and Tom Gai.

The administrator of the Yatar Resources Division issued on Aprit 6, 1077,
2 "Notice of Oral Argument Hearing on Zxceptions to frozosal for Decision,” in the
matier of Application for Bereficial Water Use Permit Ho. 3343-54QJ by Rapert
Sivertsen and Coughten Farms, stating that on Tuesday, April 26, 1977, at‘1:30 p.m.
an oral argument hearing would be heid before the acministrator of the Mater
Resources Division in the Conference Room of the Department. of Hatural Resources
and Conservation éui]ding, 32 South Ewing, Helena, Montana. The purpnse of the
hearing was ta hear oral arguments in suppart of the writien exceptions and briefs.
If certain parties did not wish to make oral arjuments, they were requested to so
edvise in writing before the hearing of their wish to waive tﬁis right. In such
casz, the briefs would stand as filed. This notfce vas mailed by certified mai)
to-all parties in this matter, including the original ebjectors and their attorneys..

On April 13, 1977, the administrator issued a new notice rescheduling the
oral arguaent hearing for Thursdey, May i2, 1977, at 1:20 p.m., in the‘Depar:ment
Conference Rcom in Helera, Montana.

The oral argument nearing bafgra ths agninisirator wis meld in Yalana,

entina, on May 12, 1377, in the Department Conferencs Rocn for the rurpose of

hearing coral argumeats in support of the ocbjcctions, excegtions, and triefs filed

in ' s matter,
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The Applicants wore represented by Zooert Sivertsen uno presanied tastimony
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in suprort of the application. The Appiicants were not representied by co

Ed Bartlett, attorney for the Field Selicitsy, U.S. Depariment of the
Interior, appeared on behaitf of the U.S. Bureau of Reclamation and prescnied
oral arnument in support of its objections and eccoptions. Gordon Avcock aiso
appeared on behaif of the U.5. Sureau of Reglamaticn.

- Raymend Knudson and Ted Ereaux appeared aﬁd presanted oral aroument en

behalf of the Malta Irrigation District's objnctions and excentions.

Wallace Marburton appearcd and presented oral argunent on behali of Hathesoh
Bitch Company.

Tie hearing wes also attended by severa) erértmeﬁt persennel other than
the Yater Resources Division Administrater. -

The acministrator of the Department ater Resources Tivisien hereby makes
the following Final Ordér. based on the hearing Examiner's Proposed Order s
September 10, 1978, the appiication, objgc;ions. exceptions, briefs, the testimony
of the oral argument hearing held on May 12, 1977, both hearing tape reccrdings;
and a1l pertinent information and documents filed by parties to this maiter, and
made a permanent record of the application file. .

The Proposed Findings of Fact, Conclusions of Law, and Order in this matter,

(14

as entered on September 10, 1876, by the nearing examiner, 2ars hareby zdoptes as
the Final Findings of Fact, Conclusions of Law, and Order, excapt tﬁaz the
Praposed O}der i$ herehby mogified:
FILAL DRDZR

1. The Applicants’ Provisicnal Permit Ho. 3333-830J is hereby condilicnally
granted, allowing for the constructicn and filling of a 3,000-acre-foot reserveoir
and a withdraval not to exceed 1,300 écreffeet of water per annum for {rrigzatian
-frdm sgid reservoir on Dry Fork, a tributary of Battle Cresr, in Diaine County,
Montana, at a point in the $% S5 SE: N5: of Section 34, Township 34 Rorth, f2nze

19 £ast, M.P.H., and used for irrigation on 43 acres in Section 2, 2372 acres in

and 122 acres in Section 34 and 13 acres ia Seztien 35, all in Township 39 lorth,
Renge 19 Fast, and containing a total of 333 acres, more or tess, of nes angd
supplemental irrigation from April 1 to Hovembeor 1, inclusive, of each year, zang
for storage and stock watering from January 1 to Desembar 31, inclusive, of exch
year.,

2. The Provisional Permit is granted subjact to all prior water rignis in

tihe tcurce of suppiv.
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3. The Provizional Pernit is grontad subject o any fimdl detsrmination

of existing wiater rights as provided by lontana law. -

A

~end Gras Yentre Indizns of the fort Selhnap Reservation) reserved water rights

in the source of supply.

5. The issuing of a Provisional Permit by the Jepartment in no wav reduces

“the Apalicants’ liability for damzge caused by the Applicants' exercise nf their

Provisional Permit, nor does the Departmént in issuine a Provisinnal Permit in
any way acknowledge liab11ity for damage causad by the Applicants' exercise of
their ?rovisional Fermit,

6. The Provisional Permit is granted subject to the right of the
Depariment to revoke the Permit in accordance with Section 89-357, R.C.H. 1947,
and ta enter-onio the premises for investigative purposes in accordance with
Section 89-393, R.{.M. 1947,

7. It shall be the responsidility of éhe prior water-right users {0 notify
the Appticants herein when in fact there is insufficient watar dowmstrean during

the period of appropriaticn granted tie Applicants herein to satisfy both the

prior water rights downstream and the water use granted by this Provisional Permit.

It shall be the resgonsiblity of the Applicants to cease diverting or impounding
watar immediately pursusnt to this Provisional Permit when there is insuffiziant
water to satisfy prior downstream water-right users and the water use granted
by this Provisional Permit. It sh2ll be the responsibility of the parties not
to zhuse their water rights 2t the expense of the other.

8. The Provisional Permit is grantsd subject to the condition that the
Applicants must allow the normal flow (outflow from reservoir.must equal inflow)
of Dry Fork to flow by or through their diversion in order that it may satisfy
prior downstream watar rights, excect durina the winter mentis, or when Dry Fork
is at flood stage, or when there are surplus waters in the scurce of supply, only
when by so impounding said granted watefs it deoes not adversaly affact prier

dounstirean water-right users,

@, This Provisional Permit is granted subject to the condition ihat after .

the finai determination of prior existing water rights in the area have been
! ] ;
completed, this Permit can Lo recucad to-raflact the Acdiicants' prior water
rizacs o be intermingled with the srifzet aranizd Rerein. 56 shere will de ra
duplization of water rights.
19, Thz Apolicants herein shail dnstall and maintain adecuate measuring

dovicas Atk

,..
i

237 osutlet a5 well 25 on the resarvoir 12 record the ampuats of
water rajeased from the reservoir and the level at which the reservoir exists as

-

4. The Provisional Permit is aranted subiect to prior Indizn {Assinitoine

|
|
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any given tima. Further, the Appiicants shall reos a rocord oF ing oorigds of
diversion and imnoundment as weil as tne raleases.  Such recerds shall te
presentod Lo the Deparuagnt by tne Applizants upon reauest by the Sapartraent.

1. The Applicants shatl, prior to construction, present to the Depariment

for inspection and approval the project engineering design'and specifications; 

The size of the reservoir release pipe must also be aporoved by the Jeparimen:,
as based on hydrology operation and design. All ennineering recommenditions made
by the Department shail be followed by the Applicants. Further, the design and
construction of the pTOJECt shall be in accordance with all anplicabdle lecal

Soil Conservation Service specificaticns, eng shall alss be subject to scrutiny

in accoerdance with Szction 89-702, et sea., R.C.4. 1907, which requires that dams

be constructed in a secure manner.

12. The above conditions to.the granting of this Provisional Permit shall
also held and be in full effect for any predecassor in interest {o ihe Applicants
herein, in the exercise of said Provisional Pernit granted nherein,

DATION

The Depariment recomnends that all pariies in thnis matter proparly instill
and maintain zdecuate rmeasuring devices to fit their particular individual
situation where practical and keep a log ¢f records of water benefizially used

in order to provide proof of their water rights, should the need arise,

oy
Done this 30 day 5t é'a“ew“" /992
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Administr ato‘ Hesour:e> Sivision
DERARTIENT OF RA RESOURLES
AND CONSERVATION

WaTer
lua‘\

o T




,,,,,,

'BEFORE THE DEPARTMENT OF NATURAL RESOURCES
- AND- CONSERVATION
OF THE STATE OF. MONTANA___

IN THE MATTER OF APPLICATION
. FOR. BENEFICIAL WATZR USE

" PERMIT NO, 3343-840J BY
'ROBERT SIVERTSEN AND DOUGHTEN
'FARMS

o~ ———— -

Pursuant to the Montana Water Use Act and Admlnlstrative
‘.31Procedures ‘Act, after due notice, a hearing on objectlons to
the above—named apollcatlon was held on Thursday, July 1',

1976 at approxlmately 1:15 p.m. in the Courtrocm of the
Blalne County Courthouse at Chmnook, Montana, Daniel G.

: B, o Dlemert, Hearlng Examlner, pre51d1nq..‘ _ .

3 . 2 :" Dav:.d Doughten, represent:mg Doughten Farms, and Robert

: Slvertsen were present.

Appearlng in opp031tlon to the Appllcatlon were Robert

- Green and Gordon Aycock, repre sentlng the U. 5. Bureau of

Reolamatlon, Harold Vosen, representing the U. S. Bureau of

i _ Land Management, Ted Ereaux, representing the Malta Irrigation

%3; : sttrlct, Wallace Warburton and Bud Corrigan, representlng
Matheson Ditch Company and Robert G. Munson.

Not present at the hearlng, but filing objections were

the Fort-Belknap Indian Communlty, George Vandeven, and
Solicitor's office of the U. S. Department'of'the Interior.

‘Mr. Harold Reinhardt appeared on behalf of the Department

C!




of Natural Resources and Conservationm.

MOTION

At the hearing, the Applicants asked that the applicationg

~ be modlfled at Item 6 to reflect their lntent, that although
' the proposed reserv01r has ‘a capacity of 3,000 acre-feet and
: they only intend to use appro: rimately. 1800 acre-feet per

" annum for 1rr1gatlon, the remaxnlng 1200 acre-feet'is not

1ntended to be used for llvestock ‘and w11d11fe purposes each

‘year. Rather the 3 000 acre—feet 1nc1udes storage water
.whlch would be used if a dry year would occur. The request

- was granted‘in order to more accurately reflect the intent

'_of the Appllcants.

As requlr. by law, the Hearlng Examiner hereby makes

the followxng Proposed Flndlngs of Fact, Proposed-Conclusxons

of Law and Proposed Order to the Adm;nlstrator, Water Resources

D1v151on, Department of Natural Resources and Conservatlon.

PROPOSED FINDINGS OF FACT

l." On August 16, 1974, the Department of Natural
Resources and Concervatlon recerved Appllcatlon for Beneficxal
Water USe Permit.No. 3343-34OJ from Robert Sivertsen and

Doughten Farms seeklng to approprlate 1,800 acre-fee+ of

water per_year for 1rr;gatlop and 1, 200 acre-feet per year

for wildlife and.stockwatering, constituting a total not to

' ekceedr3,000 acre-feet from Dry Fork, a trlbutary of Battle

Creek,.ln Blalne County, Montana, to be impounded in a new
3,000 acre-foot reservoxr on Dry Fork, at a “point in the

'81/2 Sl/2 SEl/4 NE1/4 of Sectlon 34, Townshlp 34 North,

e
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Range 19 East, M P. M., and used for 1rr1gatlon on 48 acres
in. Sectzon 2, 280 acres 1n Sectlon 3, and 40 acres in Section
-=10, a11 1n Townshlp 35 North, Range 19 East; and 128 acres.
in Sectlon 34 and 13 acres 1n Sectlon 35 all in Township 34
_ North, Range 19 East, ‘and contalnlnq a total of 509 acres,
fmore or less , of new and supplemental irrigation from April
1 to November 1, 1nc1u51ae, of each year, and for w;‘dllfe =
”and stockwaterlng from January 1 to December 11, 1nc1uszve;
; of each year. _ |
: ‘2{ - The Department received objectlons from the Offlce
of the Sollc1tor of the Unlted States Department of the

-Interlor on March 22, 1976 Robert G. Munson on Harch 16,

fof Interlor on March 25, 1976 the Fort Belknap Indlan i1 ' %

Communlty on March 29, 1876, George VandeVen on March 31,

“f1976, Malta Irrlgatlon Dlstrlct on Apr11 6, 1976: Matheson
:Dltch Company on Apr11 12, 1976, .and the Burcau of Land '
'Management of the United States Department of Interlor on
april 15, 1976. | |

3. Mr. Slvertsen has ‘owned hls prerant farm for about
5 years and now 1rr1gates w1th floodwaters from Dry Fork. In
'his opinion there is alot of runoff whlch goes out of the
_area. and eventually out of the State of Montana w1thout
belng approprlated and in addition this runoff causes a lot
of erosion. ' 7
| A.f MF; Doughten now has 250 acres under flood 1rrlgatlon;'

'wlth an extremely early water rlght to 500-600 acre-feet of




water per annum.‘ He po;nted out that the proaect is not
intended to be fllled completely in 1ts first year but only
_w1th excess runoff' Although he has worked closely with the
-ASCS offlce 1n the area, the deflnlte construction plans of
the dam are not'yet,under=way. The ASCS offlce has tild him
that in constructing the proposed dam he will have to core
to about 12 feet. | | .

.5. ~ Gordon Aycock has becen aihydrologist for the
_Bureau of Reclamation_for'sryears.iu_the Billings office.
 The Bureau of Reclamation has developed the Milk River and
now provides irrigation.from Havre past Glasgow. In 1918

the Bureau of Reclamation constructed a canal to supplement

the Milk River with'water from:the St. Mary-River and -today-

'approxlmately 1/3 of the Milk Rlver is water from St.. Mary
Rlver. Mr. Aycock introduced a document which was 1abe1ed
Objectors ‘Bureau of Reclamation Fxhlblt No. 1l. It stated
that_the'Unlted States and Canada.would—dlvlde_equally all
of'the water in the Milk above the firsth666 cfs. 1In
addition to the canal the Bureau of Reclamation has also
constructed Fresno Reserv01r and Nelson Reservomr which have
factive storage capacity of_lZ?,OQO acre—feet of water and
66,000 acre-feet ot water respectivelyt He introduced a

. chart.which wae_laheled-Bureau of'Reclamation Exhibit No. 2.
:_,which iudicated.that the Bureau of Reclamation has spilled

“at Fresno Dam in seven of the years since uanuary, 1966 -

through December, 1975 It is his oplnlon that there is




excess water in the Milk-RiQer drainage:ohly atrtimes,wheh'

' the Bureau of Reclamation is séilliné at Fresno Dam. The
Bureau of Reclamation has placed a moratorlum on further
lrrlgatlon from 1ts pro:ects on the Milk Rlver. Mr. Aycock
stated that the Bureau of Reclamatron would have no objection

to approprlatlons of water durlng the winter months. ‘He

requested that should a Prov1510na1 Permit be granted that

1t contaln condltlons srmllar to those 1ncluded on Appllcatlon
Nos. 4840-540J, 4841 s40J, and 4842-s40J, all belng approprlatlons
from either the Mllk or its trlbutarles.

l;d;g o 7. Mr. Harold Vosen of the Bureau of Land Management

]fE‘ k._feels that an approprlatlon of 3 000 acre-feet in one year

would be detrimental to prior water right holders on the

fi;l. ;-..f Mrlk Rlver, but 1f the Appllcants only appropriate surplus
| waters he feels that prior water rlghts can be protected.
8. Mr. Wallace Warburton of the Matheson Ditch Company
3: O feels the appllcatlon should not be granted ‘because the dam
has not. been shown to be safe and in his est lmatlon waters.
‘now serving prior rlchts would be approprrated in the Applicants
attCmyt to approprlate only surplus waters. .
9f ' Mr. Robert G. Munson did not object to the application
| ‘as long as the reservoir wourd not’ back water up onto his
land. | ' |
10.  From the above Proposed Flndlngs of Fact, the

Hearing Examiner'hereby makes the following Proposed Conclusrons




PROPOSED CONCLUSIONS OF LAW

1. Under the prov151ons of Section B9- 880 R.C.M.

1947, a permlt is requlred to appropriate water from Cry

Fork, a,trlbutary of Battle Creek.
‘2. During the winter months and flood'stage there are

unapproprlated waters in the source of supply avallable for

".'approprlatlon by the Appllcants for the purposes requested

herein.

3. Pursuant to section sé-sss(l), R.C.M. 1947, valid
rights of prior approprietors must be protected in the
issuance of a Benefic1a1 Water Use Permit.

4. "The rlghts of prior appropr;ators will be protected
if the permit is conditioned so as to p:otect those rights.
5. The'proposed means of diversion appears to be

adequate, however, it will be incumbent ﬁpon.the Applicants

'to install a pipe or culvert in the proposed dam of sufficient

size to allcw prior approprlators to satisfy their rlghts if
they would have been able to satlsfy those rlghts had the
proposed project not been constructedi

6. The proposed use.of water constitutes a beneficial
use. _ | _

7. The_issuing.of.a Provisional Permit by the Department
in no way reduces the Applicants' liability for damages |

caused by the approprlatlon, nor does the Department in

issuing the Prov151ona1 Permit in any way acknowledge liability




for damage_caused by the‘Applieants'-ereroise-of their
Provisional Permits. | _ | | _

8. . The Appllcants may £ill the proposed reservoir'
only durlng the winter months, when Dry.Fork is at flood
-stage or when the Bureau of Reclamatlon is. spllllng water at
Fresno Dam. ‘

9. Montana‘Water law sanctlons a single filling of a

rese1v01r... "in any year to store and use in that year and

succeedlng years what he has a right to use...". FEDERAL LAND BANK

V. MORRIS 112 Mon 445 - 456.

10. A Provaslonal Pernit on the trlbutarles of the
Mllk River should ‘be 1ssued subject to all prior Indlan
'(A551n1b01ne and Gros Ventre Indlans in the: Fort Belknap
aReservatlon) reserved water rlghts in the source of_supply.

11. The Appllcatlon for Benef1c1al Water.Use Permit

'shOuld be granted in accordance with the provzsions of

- Chapter 8, Tltle 89 of the Revrsed Codes of Montana.

12._ Nothlng de01ded herein has bearlnq upon the status
- of water rlghts claimed by the Appllcants, nor the Objectors
other than those herein applled for, nor does anythlng ‘
dec1ded hereln.have bearlng upon the status of clalmed water

E rlghts of any other party except 1n relation to those rights

herein applled for to the extent necessary to reach a conclusion

: hereln.

Based upon the above Proposed FlndlngS'of Fact and

Cconclusion of Law, the follow1ng Proposed Order is hereby

‘made:

- -
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PROPOSED ORDER

1. Sunject to the condltlons c1ted below the Appllcants'

Provzslonal Perm*t No. 3343-340J by Robert Slvertsen -and

Doughten Farms ieg herehv granted allow1ng for the construction

and fllllng of a 3000 acre-xaet reservolr and a w1thdrawa1

'not to exceed r800 acre-feet of water per annum for 1rrlgation‘

from sald reservoir on Pry Fork, & trlbutary of B attle
IE:Creek, in Blalne County, Montana, at a pornt ln the sl/2

' s1/2 sE1/4 NE1/4 of Section 34 Township 34 Norih, Range 19
East, M P.M., and used for- 1rr1gatlon on 48 acres in Section
2, 280 acres in . Sectlon 3, and 40 acres in secticn 10, all
in Townshlp 33 North, Range 19 East, and 128 acres in Sectlon
). 34 and 13 acres in Sectlon 35, all in Township 34 North,

! Range 19 East, and containing a total of 509 acres, more Or
less, of new and supplemental irrigation from April 1 to
'anovember 1, 1nclusive, of each year, and for storage and
stockwaterlng from January 1 to December 31, inclusive, of
each year. |

- 2. The Provisional Permit is grantei'subject to all
.nrior‘uater rights in the'source of supply. '

3. The Prov151ona1 Permlt is granted subject to any
final determinatlon of exlstlng water rights as provided by
Montana law. :

4. The Prov1szona1 Permlt is granted subject to the
permanent 1nsta11ation of an adequate device, channel, or
any other necessary means to- satlsfy ex15t1ng water rlghts.

5. The Provmslonal Permlt is granteu subject to prior

| Indian'(Assrn1b01ne and Gros Ventrﬂ Indlans of the Fort

-8-
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Belknap Reservation) reserved water rights in the source of
supply. A A |
| 6.-_ The Prov151ona1 Permlt is granted subject to the
: condltlon that except durlng the winter months, when Dry

‘Fork is at flood stage, or WhCu there are surplus waters 1n

' the source of supply, the Appllcants must allow the normal

:flow of Dry Fork to flow by their diversion in order that it
':may satlsfy prior ex1st1ng water rights._‘
_ 7. The issulng of a Prov151onal Permlt by the Department
"in‘no way reduces the‘Appllcants liability for damage

caused by the Applicants’ exercise of their Provisional
_Permit;‘nor does the Department, in_iSsuing a Provisional
‘Permit, ‘in any Waydacknow1edge=iiabiiity for damage“caused

by the Applicants' exercise of their ProviSionai Permit.

| ORDER

_ Thls is a Proposed Order and will not become final

until accepted by the Admlnlstrator of the Water Resoruces
-DlVlSlOn of the Department of Natural Resources and Conservatlon.
ertten exceptlons to this Proposed Order, rf any, shall be
_flled wlth'the Department wlthln ten (10) days of service
upon_the_parties herein. Upon receipt of any uritten exceptions, .
eopportunity_uiil-be'provided to file briefs and to make oral
iarguments before the Administrator of the Water Resources:
r.Division_._ | | | '

st

DATED this /0 day of September, 1976.

Ny Lﬂmf

. 'DANIEL G. DIEMERT
HEARING EXAMINER
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