- = STATE OF MONTAMA - 2
“ .. BEFORE THE DEPARTMENT OF NATURAL nssouncss ,
. " . AND COMSERVATION ;
IN THE MATTER OF APPLICAF m’ i E E

BENEFICIAL WATER USE PERMIT N L FUIDINGS OF . FACI' c
3195-g76H BY ERNEST SZCHENYI APR o ]99 UI.AH. AND ORDE’R Sy

' Procedures Act, after due mtioer a hearing

R wTL ] O ,.

: appHcat'lon was he'ld 'ln the ann‘ll'l County COurtm Hami’lton.' :

the Depart:nent.. E‘nan G. Bradshaw appeared persona‘l'ly on beha'lf of - het

evidence in support of their objectlons. .Gertrudd M. ‘lance and The

objections. H. J Kragh appeared personal‘ly on behalf of h‘ls bjeci;i on
%‘.é

within ten (10) daurs of service of the Order upon the par-t'las herein. :
receipt of any written exceptions, opportunit_y would be afforded to fﬂa. bﬁefs

and request ora] argument before the Administrator. ¥ s, _:7'
On August 9, 1976, the D'epartmem':: recelved an untimely. dﬁef Tatter-of " -

Exception dated August 1, 1976, as filed by the objectors, Vivian Pare, Stan B.%

Parr, Etlen G. Bradshaw, Mary Morton, Gartrude M. Vance, and Thelm-bc:h;.': in_- . .

opposition to the Hearing Examiner's Proposed Order of July 21, 1976, 4n the

matter of Application Ho. 3195-g76H by Ernest Szchenyi. B
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- thay were grented the opportunity to fi'le a Brief supporting their exception

By latter of August 18, 1976, the Department sent 2 letter to Ellen 6.
Bradshaw, with copies to Ernest Szchenyi, Larry Persson, Hr.- and Ms. Stan B, '

Parr, Mary F. Horton. Thelma Ochs, and Gertrude M. Vance. acknowledging receipt
of the untimely letter of Exoeption and ini’oming them. that to be consistent uith

past Departmental handling of other untimeiy exceptions to other appl icetions. oy

within fifteen deys efter recoipt of the Depertinent 5 notice.. Thqy were - ﬂlrtner .

informed of their opportunity to request an aral ergment heering on their &l

Exception before the Administrator of the Water Resources Division. |
The Exceptors in this matter did not i’i‘le s Brief nor. request en orei

argument hearing within the fifteen-day period provided, nor ues an extensinn of
time requested. Therefore, the Deperment by 'letter of October 26. 1976. K
Ellen 6. Bredshan. #r. and Ms. Stan B. Perr. Hery Ibrton. Gertrude i'l. Vonee.
and The‘lm Ochs. uith copies to Ernest Szchenyi and Lsrry Porsson. steted thot
the fifteen-day-time pertod for fi ling & Briei' had expired without the b '
Departmant’s receipt of their Brief, and it was essunod that they hod deoided
not to f{le a Brief supporting their untimely Exception. The Exceptors were

respectfully requested once egain to notify the. Depertllent within i’ive days .
after receipt of satd letter indicating 'lf thoy uished to present ora] orgunent
before the Water Resources Division Adainistrator in support of their fﬂed

untimely letter of Exception, They were edvised mt if ors‘l argment wes not g
requasted by Novembar 5, 1975. this metter would be forwarded to the Adninistrltor
of the Water Resources Division for praparation and {ssuance of a Final Order. : o
based on the entire present application file, fncluding thetr Exception.

On November 3, 1976, the Department received a letter dated November 1. o
1976, from Ellen G. Bradshaw, which states: 2 N

"We the above people are of the same opinfon on this metoer with iir. )

Ernest Szchenyl and the pond as in letters, and i:he hearing we hld last

spring here. It would be wise to send one of your men over and che_ck

water this time of year. I, Ellen G. Bradshaw, am signing this for atl

of us as we are in agreement on this and I have no time to run these

paople down for signatures. Parrs are 1n Texas and last time I wrote

them 1t took 2 weaks, 5 days to get a letter there.” -(Signed by Ellen

G. Bradshaw.) _ . '

The Department by 'ietter of November 5, 1976, to Ellen G. Bradshaw, with
copies to Ernest Szchenyi and Larry Persson, advised that since a supporting Brief
was not filed nor oral argument requested in support of their untimely letter of
exception, the Applicant would be contacted and afforded the opportunity to
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Tils a Brief or reply to their Exception or request aral argument. ' BT
By letter of November 5, 1976, to Ernest Szchenyl in care of Marc

Bielenberg of Hamilton, Montana, with a copy to Larry Psrsson, the Depirf.nent

___1nfonned Mr. Szchenyd that under the circmstances he unuM have the opportun‘lty' E
to file a written Rep'ly or Reply Srief in answer to the ‘Iettur of Exception '
_ dated August 1, 1976. ls ﬂled by the f‘lve ob:llctors He s aho mfomd of
- nis right to request oral argmmt. Mr. Szeheny'l was respectful'ty requcstcd tn
- reply within five days 1ndicat1ng how he uanted ‘to proceed H& uas auo 1nfomd
that if ha dacided not to fiTe & Rap'ly or Rap'ly Brief 1n responsc *bo the o
objectors' Exception or decide not to raquest ora'l arngent, tlu Hatar ﬁnsnums :

Division Administrator mu'ld pmceed to prepare and 1ssue 2 Final Order on =

this matter. ; ; i & g‘,;

No written Rep'ly or Reply Brief or nral lrgumnt Maﬁng'nquest wus /
received from the App] icant or any rapresentat‘lve of the AppHcant. therefore
{t was assumed no such docment or oral argtnent hearing wu bﬂ‘lmd neussary

by the Applicant. :

Since none of the part'les in th'ls matter nequasted an on'l argwent e
hearing on the Exception bei'ore the Mninistntor of tho Iulnter Rnsources Div:lsion it
the Administrator hereby mkes the follaﬂng F‘Ina'l Order. based on the Propond
Order (Proposal for Decision) 1 ssued by the Hnﬂng Exminer on July 2, 1975.
tha objections, unt‘hnely 'Ietter of axception, nnd |1'I pertinent 'Infamtion fﬂad

by all parties to this nattnr and made a parmnent ncord of the lppﬁcatinn fi‘le.'i_‘-.-— ‘

The Proposed Findings of Fact. t:omlusions of Lmt. and Grder 1n thas utter e
of Application No. 3195-g76H by Ernest Szcheny'l. as entered on July 21, 1976, by |
the Hearing Examiner, are hersby adopted as the F‘lml Findings of Fact, - 3 :
Conclusions of Law, and Order, exeept that the Pmpoud Ordar {5 hereby slightly
mdified as follows, with the inclusion of Item 5. PR

FINAL ORDER o

1. The Applicant's Provisional Permit Ne. 3195-976Pi 1s herety g!?a'ﬁted_ o

allowing the appropriation of 0.32 cubic foot per second or 1‘4. gﬁ'llons pef

4

minute of water, 12 acre-feet for irrigation and 2.2 acre-feet for stock watering,
for & total oot to exc.eed 14.2 acre-fest per year of water fﬁm 5 0.5—aqre-_

foot ground-water pit fed by ground-water seepage and Eprings. located near
Skalkaho Creek, in Ravallf County, at a point in the SWs SEx Niby of Section 8.
Township 5 North, Range 20 West, M.P.M., and to be used for irrigation on 6

acres in the 5E% Wy of Section 8, from April 15 to October 15, inclusive, of
each year, and for stock watering from January 1 to December 31, fnclusive, of

each year.
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2. The Prov:onnl Pemit is grantad subjactg all prior mter r'lghts
1n the source of supply. Such prior rights shall include, but are not necessarﬂy
limited to, thosa claimed by the objectors at the hearing and discussed herein.

3. The 1ssuiug of a Provisional Permit by the Department fn no way Sy
reduces the Appl'lcant s ‘Iiabﬂity for damage caused by the App'licant s mr-cise )
of his Provisional Pemit. nor does the Departmnt in 1ssuing a vaisioml Pernﬂt ] |

~ imiany way ackmu!edge Iiabﬂ 1ty for dauge unsad by the App'l fcant's mrcise X

- of his Provisional Permit. L e , o

4. This Provisiona'l Pemig is gmnted suhject to any ﬂnal detomination %
or prior existing water rwats 1n the source of supply pm‘lded for by lhntana '}; i
1aw. . ;o e ” "
5. This Provis'lonnl Pemit does mt grant the Appl h:ant the right to divert

surface water from Ska'lkaho_ mk or any other surfaco-water mrco.into the

0.5-acre-foot gruund-water pit., This pernit grants only the nppropﬂation of

“ground water by maans of a gmund—uater pit as described above.
_ Recumandation i _ "
The Department recomnds that a1l parties in this matter properly 1nsta11 |

and maintain adequate masuring devices to it their particular ndividual -
situation, and keep 2 }og of records of water used for thefr own proof of their . g
water rights. o - ' - L
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NOTICE: Section 89-8-100, R.c H. 1947. pmvidas that a pemn vmo 1s agqrieved 5 %
by & final dacision of the Department is entitled to a hearing before
the Board of Matural Resources and Conservation. A person desiring a
hearing before the Soard pursuant to this section must notify the
Department in writing within ten (10) days of the final dec‘lsion.

Address: Department of Natural Resources and COnservation
Natural Resources Building
32 South Ewing
Helena, MT 59631




BEFORE THE DEPARTMENT OF NATURAL -
RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

IN THE MATTER OF APPLICATION
FOR BENEFICIAL WATER USE PERMIT = ) " PROPOSAL FOR DECISION
NO. 3195i576H BY ERNEST SZCHENYI ) '
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Pursuant to the Montana Water Use Act, and to the
Montana Administrative Procedures Act, after due notice, a
hearing on objections to the above-described application was
held in the Ravalli County Cohrtroom, Hamilton, Montana, at
approximately 1:15 p.m. on Thursday, May 18, 1976, Gary L.
Spaeth, Hearing Examiner, presiding.

The Applicant, Mr. Ernest Szchenyi, was not present at
the hearing nor was he representedQ

Ms. Ellen G. Bradshaw, Mr. Stan B. Parr and Vivian K.
Parr, Ms. Thelma Ochs, H.J. and Clara Del Kragh, Ms. May F.
Morton, and Geftrude M. Vance filed timely objections with
the Deéartment. Ms. Ellen G. Bradshaw appeared personally
on behalf of her objection and the objectidns of Mr. Stan B.
and Vivian K. Parr and presented testimony and evidence in
support of their objections. Ms. Gertrude M. Vance and Ms.
Thelma Ochs appeared personally and presented evidence and
testimony in support of their objections. Mr. H.J. Kragh
appeared personally on behalf of his objection and the

objection of Clara Del Kragh and presented evidence and

testimony in support of their objection.
\

CASE # 3%

I-—'—____.._.__. OO .. SO G & At ST SO 31T o SN O b Bl o WA



|

\ " CASE # 205

Mr. James Rehbein appeared personaliy on behalf of the
Department of Natural Resources and Conservation.

As required by'law, the Hearing Examiner hereby makes
the following Proposed Findings of Fact, Propdsed Conclusions

of Law and Proposed Order to the Administrator, Water Resources

Division, ‘Department of Natural Resources and Conservation.

" PROPOSED FINDINGS OF FACT

l. On August 1; 1974, the Applicant filed an Applica-
tion for Beneficial Water Use Permit No. 3195-s76H with the
Department‘seeking‘to appropriate .32 cubic feet per second
or 144 gallons per minute, 12 acre-feet for irrigation and
2.2.acre-f¢et for stockwatering, for a total not to exceed
14.2 acre-feet per year of water from a 0.5 acre-foot gréundwater
pit fed by groundwater seepage and springs, located near
Skalkaho Creek in Ravalli County at a point in the SW1l/4 SE
1/4 NW1/4 of Section 8, Toﬁnship 5 North, Range 20 West,
M.P.M.; and to be pumped from said pit at a flow rate of 144
galloné per minute and used for irrigation on 6 acres in the
SE1/4 NW1/4 of Section 8, from April 15 to October 15,
inclusive of each year, and for stockwatering from January 1
to December 13, inclusive, of each year.

2, Mr.fTom Patton,.geologisf for the Departmenﬁ, sub-
mitted for inclusion into the record a memorandum on his
study of the application. The site is located on a terrace
deposit formed by the Bitterroot River. The creek is probably
an effluent stream (meaning water from groundwater storage)

in this area because of the presence of springs adding water



to the stream flow. A high water table, particularly during

the irrigation season is also reported in this area. The

pit will produce a drawdown when it is pumped. This cone

will force water to flow to the pit and either reduce discharge

from the aquifer to the stream, or cause increased recharge

from the stream to the aquifer. Since the permeability of

;he aquifer should be relatively high, and the creek only 50

feet away, it is likely that the discharge from the aquifer

will be lessened and recharged from the stream may be induced.
3. The Objector, H.T. and Clara Del Kragh testified

that they have two springs approximately 150 to 200 feet

apart. The springs are in a small (approximately 3 acre)

plot between Skalkaho Creek and the Hedge Ditch and are

located approximately 500 yards east to northeast of the

proposed pit of the Applicant. The Kraghs have used the
springs for stockwatering purposes and have a stockwatering
right for approximately 2 acre-feet per year on the springs.
The Kraghs have applied to develop the springs to a capacity
of 100 gallons per minute for irrigation purposes, but the
érioritf_date is junior to that of the Applicant in this
matter, if the permit is granted.

4. Mr. Patton concluded that the objection concerning
the springs is based on the fact that the flow from the
springs may be reduced, that these springs are at 1east 200
feet from the proposed pit, and the pit'is reported to be
only 50 feet from £he creek. Thus the drawdown cone should

be expected to reach the creek before the spring,

CASE # 395



consequently they should not be affected.

5. The othexr objectors at thé hearing were concerxned
primarily with the fact that there are certain times of the
year that there is a shortage of water in the area. This .
shortage primarily bccurs during periods other than durin§
the irrigation aeaéon. They were primarily wondering how to
get water when there was no water available. It was explained
if the permit is granted, the Applicant would bé only able
to appropriate water when it was available in his pit, and
would not adversely affect prior water right users.

6. The Objector, Mr. Kragh, qﬁestioﬁed the legal
description as to the location of thelApplicant. Mr. Rehbein
also raised some questions as to the approximate legal
description of the application.

'From the foregoing Proposed Findings of Fact, the

 following Proposed Conclusions of Law are hereby made.

PROPOSED CONCLUSIONS OF LAW

1; Under the provisions of Section 89-880, R.C.M.
1947; a permit is required to appropriate water under this
appl ication " |

2. The;elare at times!unappropriated water in the
souéée of suﬁply available for appropriation by the Applicant
for the purposes requested herein. Such times generally
occur in ﬁhe high water period in‘the Skalkaho Creek and
during the irrigation season.

-3, Pursuant to 89-886(1), R.C.M. 1947, valid rights of

prior appropriators must be protected in the issuance of a

beneficial water use‘ permit. CASE # 3"’5-



4. The proposed means of diversion are adequate.
' 5. The issuing of a Provisional Permit by the Department
in no way.réducea the Applicant's liability for damages
caused by the appropriation, nor does ‘the Departméht. in
issuing a permit, in any way acknowledge }1ab111ty for
damage caused by the Appllcant s exercise of his Provislonal
Permit.
. 6. The proposed use of water constitutes a beneficial

use.

7. The proposed use will not interfere unreasonably
with other planned uses or developments for which a permit

has been issued or for which water has been reserved.

8. The Application for Beneficial Water Use Permit

should be granted in accordance with the provisions of

Chapter 8, Title 89 of the Revised Codes of Montana.

9. Nothing decided herein has bearing on the status of
water rights ciaimed by the applicant other than those
herein applied for, nor does anything decided herein have
bearing upon the status of claimed rights of any other party

- except in relation to those rights herein applied for, to
the exten£ necéasary to reach a conclusion herein.

Based upon the above Proposed Findings of Fact and '
Conclsuions of Law, the following Proposed Order is hereby
made:

- PROPOSED ORDER

1. The Applicant‘'s Provisional Permit No. 3195-876H is

heréby‘graﬁted allowing the appropriation of 0.32 cubic

CASE # 3135
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feet per second or 144 gallons per mlnute, 12 acre-feet for
irrigation and 2.2 acre-feet for stockwatering, for a total
nof to exceed 14.2 acre-feet per year of water from a 0.5
acre—foot‘groundwater pit fed by groundwater seepage and
springs, located near Skalkah§ Creek, in Ravalli County, a£
a point in the SW1l/4 SEl/4 NWl/d of Section 8, Township 5
North, Range 20 West, M.P.M.; and to be used for irrigation
on 6 acres in the SE1/4 NWl/@ of Section 8, from April 15 to
October. 15, inclusive, of each year, an& for stockwatering
from January 1 to December 31, inclusive, of each jear.

2. The Proyisional Permit is granted subject £o all
prior water rights in the sdurée of supply. Such prior.
rights shall include, but not necessarily be limited to.
those claimed by the objectors ét'the hearing and discussed
herein.

3. The issuing of a Provisional Permit byrthe_Department
in ndjyay reduces the Applicant's liability for damage
caused;by'the Applicant's exercise of its Provisional Permit,
nor does the Department in issuing a Provisional Permit in
any way'qcknowledge.liability'for damage caused by the
Applicant}s exercise of its Provisional Permit.

4. This Provisional Permit is granted subject to any

final determination or prior existing water rights in the

source of supply provided for by Montana law.
| NOTICE
This is‘a Proposed Order and will nbt become final
until accepted by the Administrator of the Water Resources

Division of the Department, Written exceptions to the

Proposed Order, if any, shall bhe filed with the Department




.. v ; . .

within ten (10) days of service upon the parties herein.
Upon receipt of any exceptions, opportunity will be provided

to file briefs and make oral arguments before the Administrator

of the Water Resourcés Division.

| DATED this 2{”21! of% s+ 197s.

HEARING EXAMINER

CASE # 3us





