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STATE OF MONTANA
BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
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BY PAUL HOWSER APR ) ¥ 1990

IN THE MATTER OF APPLICATIO ]:l :
I L E LIaDI;IﬁSD gFDEACT, CONCLUSIONS OF
AW, RDER

------------------—-------———-------u—-—ﬂ-------—-ﬁ—----up—ﬁ----——----- ----------

The Proposed Findings of Fact, Conclusions of Law, and Order in this
matter, as entered on October 7, 1975 by the Hearing Examiner, are hereby
adopted as the Fina? Find1ngs of Fact, Conc1us1ons of Law, and the Final
Order.

| " ORDER _

e ~l1, The Applicant's app]ication is approved allowing the appropriation ’
of 350 gallons per minute and not to exceed 90 acre-feet of water per annum
to be used for new 1rrigat1on on 40 acres and supplemental 1rr19at1on on 20
acres. The water is to be appropriated by means of a pump and sprinkler from
developed springs (McClary Springs) at a point in the SE% SWy SWy of Section 2,
Townsh1p 23 North, Range.24 West, and used on a total of 60 acres, more or
: _Iess, 1n-§aid Section 2, from April 15 to September 15, inclusive, of each
\year. Tho portion of this water appropriated prior to July 1, 1973, will
have the priority date of that first appropriation.

2. The Provisional Permit shall be issued subject to all prior

ex1sting uater r’ghts

Done this s 1975.

Adninistrator, Water Resources Division '
DEPARTMENT -OF NATURAL RESOURCES
AND CONSERVATION




manamlmat.ionﬁormterforbothzmarﬂmpplmtal irriga-

tionioeeﬂamtérusedonﬂaemlmtalacmageretainitsoriginal

rriority date?

| MEMORANDUM |

Pursuant to the Montana Water Use and Administrative Procedure Acts a
hearing on objections to the above-named application was held June 16, 1975
at Lonepine, Montana.

'rhé Applicant, Mr. Paul Howser, appeared at the hearing and presented
testimony. He was represented by counsel, Mr. Keith W. McCurdy, Esq., of

- Polson; Montana. In compliance with subpoenas issued by the Hearing Examiner,

m.méaaeLmhmﬁm.lbmrdOnappearedatttatearimmﬂptesemedtesti-'

mony on behalf of the Applicant. Mr. Louis Mountjoy and Mr. Mike Mattovich

arpeared-étﬂnhearimardpresmtedtestjnonymbelﬁlfofMAmicant.
Gemgfw. Tripp, Mr. Robert Potter, Mr. Walter Jackson, Mr. Donald

V. Frolin, Mr. Kenneth G. McClary, Ms. Roberta Jackson, Mr. John Swope, and

the Confederated Salish and Kootenai Tribes of the Flathead Reservation, and

the U.8.D.I. Solicitor's Office all sukmitted timely objectionsto the Application.
Mr. George W. Tripp, Mr. Robert Potter, Mr. Walter Jackson, Mr. Kemneth G.
McClary, Mr. John Swope, and Ms. R:bertaaacksmappearedatthehearing. all
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were represented by Mr. Lecnard Raufman Esq. , of Kalispell, Montana. Ms.
'The Applicant, through Counsel Mr. McCurdy, offered into evidence a
Oopydfa'Notice of Appropriation, dﬂwbomp, and a copy of an S.C.S. engineer-

~ ing plan. These were marked as Applicant's Exhibit No. 1, 2 and 3 and were received
into evidence without objection.

The Applicant testified that by this application he is trying to establish
alegalrighttousethe:rrigationfac:.litiesvmichheinstalledin1974 and
that this application does not represent plans to increase his present diver-
sion of water. Mr. Howser intends to appropriate 112 gpm and not to exceed 90
acre-feet of water per anmum fram developed springs (hereinafter called McClary
Springs) at a point in the SE 1/4 S 1/4 SW 1/4 of Section 2, T. 23N., R. 24W.
arﬂusedﬁormwi;rigatimomo"acresmﬂammbal irrigation on 20 acres
mmmngammoféommreorlessinsammzmusedm
April 15 to September 15 inclusive of each year. 2

Objectar, Ms. Roberta Jackson testified that since 1939 she has customarily
watered her 10 to 15 head of cattle pastured on her property in Section 3 fram
the drainage ditch fed by the McClary Springs that Mr. Howser intends to use

as the source of his irrigation water.

Mr. Leonard Faufman, withdrew his client's cbjection to i-.heapélication
for reasonll'that these objectors had misunderstood the puhlic notice and had
ttmghtthatug Howser intended to further expand his diversions. None of the
other objectors appeared at the hearing.

As required by law, the Hearing Examiner hereby makes the following Pro-
posed Findings of Fact, Conclusions of Law and Order to the Administrator of
ﬂnvhternesmmcesnwismnoftmneparUmtofNaumalResoumesardConser
vation of the State of Montana.
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! ‘PROPOSED FINDINGS OF FACT
1. All Objectors appearing at the hearing withdrew their abjections to
ﬂ:ea;pncatmn |
‘_2.' Ms. mbertaaadwon}asanapparmt;rioradstirgmmrighttostocku
mmﬁruglom.lsmtuemmuymumdfrmuaedmhfedbym
Frdnﬂzefo:egoi;qProPosedFﬁﬂhgsofFact,ﬂBHéarmgmirBeréby
. "PROPOSED OONCLUSIONS OF TAW

1. The criteria for issuance of a Water Use Permit sel:out in Section
89-885 R.C.M. 1947 have been met.

\'2. 'Ms. Roberta Jackson has an apparent prior existing right to take
stockwater for 10 to 15 cattle from the ditch to which the McClary Springs
are tributary. - | ,

Fram the Foregoing Proposed Findings of Fact and Conclusions of law, the

) Bearngﬁmﬂxerterebymakestheﬁollmnq?mposedmder

. "PROPOSED ORDER
1. That the Applicant's application be approved allowing the appropriation

of BSngnaxﬂmt‘toennceedQO acre-feet of water per anmum tole used for new

irrigationion 40 acres and supplemental irrigation on 20 acres. The water is to
be appropriated by means of a pump and sprinkler from developed springs (4cClary
Springs) atapL::i:rtinttaSElﬂ SW 1/4 SW 1/4 of Section 2, T. 23N., R. 24W.
and used on a total of 60 acres mare or less in said Section 2, fram April 15 to
September 15, inclusive of each year. ‘

:~ The portion of this water appropriated prior to July 1, 1973 will have the
p:iority date of that first amopriatim
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. 2. 'The Provisional permit shall be issued subject to all prior existing
water rights.

This is a Proposed Qrder and will become £inal when accepted by the
Administratar, Division of Water Resources, Department of Natural Resources
and Conservation. Pursuant to Section 82-4212, R.C.M. 1947, and Rule MAC 1-1.6
(2)-P6190, written exceptions to this Proposed Order may be filed with the
Adninistrator within ten (10) days of the service of this Proposed Order upon
the parties herein. Upan receipt of any written emepl:ions,‘ opportunity will
be afforded to file briefs and make oral arguments before the Administrator.

o DATED this _ﬂd&y of.s‘gptahr 1975.






