BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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_IN THE MATTER OF THE APPLICATION _.) y '
FOR EXTENSION OF TIME ON BENEFICIAJ)] LM E D ivan omoer

WATER USE PERMIT NO. 3051-S40J )
GRANTED TO RUSSELL S. UNRUH yAPR ¥ 1980

wi |

® %k & & & & * % % %

The time period for filing exceptiong, objections, or comments
to the Proposal for Decision in this matter has expired. No timely
written exceptions were received. '

Ther efore, having given the matter full consideration, the
Department of Natural Resources and Conservation hereby accepts and
adopts the Findings of Fact and Conclusiona of Law as contained in
the Proposal for Decision of July 13, 1988, and incorporates them

herein by reference.

WHEREFORE, based on the record herein, the Department makes the

following:

FINAL ORDER

Application for Extension of Time on Beneficial wWater Use Permit

No. 3051-340J by Russell S. Unruh is denied.
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NOTICE f}(fwﬁ

The Department s Pinal Order may be appealed in eccordance with

the Montana Administrative Procedure Act by filing a petition in theﬁu

appropriate court within thirty (30) days after service‘of ‘the Final

. Qrder. . 1::' : L :

i

Dour-this 26 day ofpﬁgégcﬁruuii;_: 1988.
é[/,cm %f/

Gary Fritz/ Administrator

Hearing Examiner:e

Department’ of Natural Departmen al Resources
Resources and Conservation and Conservation

1520 E. 6th Avenue P O Box 1269 .

Helena, Montana 59620-2301 Glasgow, Montana 59230

(406) 444 - 6605 | (406) 228 - 2561

g

" CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing
FINAL ORDER was served by mail upon all parties of record at their
address or addresses this 224\ day of '
follows:

Russell S. Unruh . g Matheson Ditch Company
. Chinook, MT 59523 ‘e RR 1, Box 53
a Chinook, MT 59523 -
Bob Larson - .. '
Havre Field Manager
P O Box 1828 -
Havre, MT 59501
' _ Susan Howard
-)Hearing Reporter
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BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

d ok ok ok k ok ok ok k%

IN THE MATTER OF THE APPLICATION )

FOR EXTENSION OF TIME ON BENEFICIAL ) PROPOSAL FOR DECISION
WATER USE PERMIT NO. 3051-s40J )
GRANTED TO RUSSELL S. UNRUH )

* % %k k k Kk k %k k *
Pursuant to the Montana Water Use Act and to the contested case provi,sions of the
Montana Admmlstratwe Procedure Act, a hearmg was held in the above-ent1tled

matter on May 26, 1988 in Havre, Montana.

Permittee Russell»s. Unruh appeared p_riq se.

Objector Matheson D1tch Canpany was represented by David Warburton.

 Bob Larson, Manager of the Havre Fle;d Office, Water Rights Bureau, Department of
Natural Resources and Conservation. (hereafter, Departxrnnt) appeared at the hearing

in this matter.

EXHIBITS

Deparunent's Exhibit 1 consists of photocopies of a computer printout of "Water
Right Llstmg by Source Name by Priority Date"™ which has the appropriators of water
from the same area with rights junior to Russell S. Unruh's Permit No. 3@51-s40J

highlighted in yellow. Department.'s Exhlblt was admitted without objection.

The Department file, containing the originals of the Application, the Objection;
correspondence from the parties, Department processing documents, copies of the
Notices of Action on Application for Extension of Time, the correspondence from the
Department and of the Permit, was made available at the hearing for review by all
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parties. No party made objection to any part of the file. Therefore, the

Department file in this matter is included in the record in its entirety.

The Hearing Examiner, having reviewed the record in this matter and being fully

advised in the premises, does hereby make the following proposed Findings of Fact,

Conclusions of Law, and Orxder.,

FINDINGS OF FACT

1. MCA Section 85-2-312(3), states, in relevant part:
The department may, upon a showing-of good cause,
extend time limits specified in the permit for
commencement of the appropriation works, campletion of
construction, and actual application of the water to
the proposed beneficial use. BAll requests for
extensions of time must be by affidavit and must ke
filed with the department prior to the expiration of
the time limit specified in the permit or any
previously authorized extension of time. The
department may issue an order temporarily extending the
time limit specified in the permit for 120 days or
until the department has completed its action under
this section, whichever is greater. Upon receipt of a
proper request for extension of time, the department
shall prepare a notice containing the facts pertinent
to the request for extension of time and shall publish
the notice in a newspaper of general circulation in the .
area of the source. The department may serve notice by
first class mail upon any public agency or other person ,
the department determines may be interested in or
affected by the request for extension of time. The
department shall hold a hearing on the request for
extension of time on its own motion or if requested by
an interested party.

2. Provisional Permit No. 3051-s40J was issued to Russell S. Unruh on July 14,

1976 with a priority date of March 18, 1974. The Permit granted the Permittee

the right to divert 250 acre-feet of water per year from Battle Creek to be

stored in a reservoir with a capacity of 250 acre-feet for new irrigation on 3@

acres located in the NE 1/4 of Section 13, and supplemental
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irrigation on 99 acres in the SW 1/4 of Section 12, 35 acres in the NW 1/4 and
30 acres in the E 1/2, both in Section 13, all in Township 35 North, Range 18
East, and on 27 acres in the W 1/2 of Section 18, Township 35 North,-Range 19
East, Blaine County, Montana. This Permit was éranted in conjunction with and

supplemental to Permit No. 1819-s40J.

Under the terms of Permit No. 3¢51-s40J, the Permittee was required to have
campleted the permitted diversion and distribution works and applied the water
to the beneficial use specified in the permit by July 1, 1978. The Permittee
further was required to file the Notice of Completion with the Department on or

before September 1, 1978, (Department file.)

3. Permittee requested and received three exteﬁsions of time in which to
camplete the permitted appropriation. éursuant to the third (final) extension,
granted November 29, 1985, Pexrmittee was to have completed the permifted '
beneficial use on or before November 15, 1987 and a Notice of Completion filed
with the Department on or before November 3¢, 1987. (Testimony of Bob Larson,

Department file.)

The reason given by the Permittee for requesting the first extension of time was

financial difficulty. The reason given by the Permittee for requesting the -
and the failure of livestock prices to keep up with inflation. The reason given

by the Permittee for requesting the third extension of time was insufficient

second extension of time was due to high interest rates, high cost of material
| funds. On the annual report required by a condition of the third extension of

time and received by the Department on November 13, 1986, Permittee reported,
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"here was no action on this permit this year. The reason for no action is the

same, financialy (sic) unable to go ahead with the project". (Department file.)

4. On biovember 4, 1987, the Department received a fourth Application for
Extension of Time from the Permittee. In résponse to question No. 3 on the
Applicétion, ‘which- requests the Permittee to "state below the reason{s) the |
project will not be completed as scheduled", the Permittee answered that, ¥ This
project has not been compled (sic) dﬁe to the sever (sic) economic condition of
the cattle business - I simply could not spend the funds necessary to ‘co'mplete
this ﬁroject. With the recent upturn in éattlg prices, I feel I may be able to
complete the project within the extension asked for." Permittee requested an

additional 3 years to complete the project. (Department file.)

5. The pertinent portions of the Amli_cétion were published in fhe Chinook |
Opinion, a newspaper of general circulation in the area of the source, on
November 11, 1987. Additionally, the Department served notice by first class
mail on public agencies and individuals ﬁhjich the Department determined might be
interésted in or affected by the request for extension of time. (Department

file.)

6. The Department received a timely objection to the Permittee's Application for
Extension of Time from Matheson Ditch Company. Therefore pursuant to

85—_-2—312 (3), MCA, the Department held a hearing on the Application.

7. Permittee testified that in the spring ‘of '73, the Scil Conservation Service
had "topogged" the area, core drilled it and "everything" but after July 1, 1973
the Department said a permit was necessary and the preliminary work Permittee

had done did not constitute a "start" so he had to go through the permit process
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which took 2 years. Permittee stated that he had the funds available in 1973
but by the time the Permit was issued, the price of building the reservoir had
increased to double the amount estimated in 1973, At that time, he did not feel

he could build the reservoir, the way the economic conditions had been. '

8. Permittee testified that each time he had received an Extension of Time from
the Department for the campletion of this project, it seemed like “we would be
either into a drdught or a bad cattle cycle where we were having a'pretty
bad time just holding the ranch together as it was. Things got a little better
. last year and I felt I could go al_iead and build the reservoir so I applied for

another extension....”

When asked if Ye could camplete the project within the time requested on the
Extension, Permittee replied that he had "great hopes of doing it this year, but
ﬁow we're running into the same...thing we have been running into, we don't know
~ what we're going to do with our cows." He stated he had accumulated some funds
to where he thought he could go ahead with it this yéar but he did not want to
do something that_would cause him to go "belly -up“. He said if he coula get an
extension for 3 yeafs‘ he should be able to get it done by that time ox forget‘

it.

" When asked if he had done any work on this project since the permit had been

issued, Permittee replied he had not.

9. There are 44 junior appropriators who have perfected their permits and put

water to beneficial use. (T_estimny of Bob Larson.)
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Based upon the foregoing Findings of Fact and upon the record in this matter,

the Hearing Examiner makes the following:

PROPOSED CONCLUSIONS OF LAW

1. The Department has jurisdiction over the subject matter herein, and all the

parties hereto.

2. The Department gave proper notice of the hearing, and all relevant
substantive and procedural requirements of law or rule have been fulfilled,
therefore the matter was properly before the Hearing Examiner. See Findings of

Fact 1, 4, 5, and 6,

3. The holder of a Beneficial Water Use Permit is required to make a showing of
good cause why the Permit time limits should be extended before the Department
~can extend time limits specified in the ?e:mit for commencement of the

appropriation works, completion of construction, and actual application of the

water to the proposed beneficial use. See MCA 85-2-312(3).

4. The Permittee has not proceeded with due diligence to develop the

appropriation right granted to him by Permit No. 3851-s46J.

Permittee, by his own testimony, established that nothing has been done toward
the.completion of this project since Permit issuance in 1974. See Findings of

Fact 8.

Montana case law is replete with cases in which the courts have required an
appropriator to show that he has diligently pursuéd perfection of his water

right, before the right is granted a priority date as of the time the
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appropriation was initiated. Under pre-1973 water law, courts have granted a
priority date as of the date of initiating the appropriation only on that
portion of the water right which was completed with reasonable diligence. See

79 Ranch, Inc v. Pitsch, 204 Mont., 4226 :(1'983)'; Montana Department of Natural

Resources and Conservation v. Intake Water Company. 171 Mont. 416 (1976);

Holmstrom Land Co. v. Newlan Creek Water District 185 Mont. 489 (1979).

~ The Montana Water Use Act has incorporated the requirement for proceeding with

due diligence. See In the Matter of the Application for Extension of Time for

Beneficial Water Use Permit No. 3'9787-76&1 by Marvin and Mary Anne Rehbein,
Proposal for Decision, June 16, 1988. A Pemitﬁee is entitled to a priority
date as of the filing of his application, see MCA 85-2-401(2); however, the
appropriator is entitled to retain his priority date only if the terms of the
permit are met. These terms include the time limits for "commencement of ‘the
appropriation works, completion of construction, and actual application of the
water to the proposed beneficial use." MCA 85-2-312(2). The Montana Water Use
Act clearly coﬁtenplates that the result of not meeting the time limits shall be
loss or modification of the permit and its attendant priority date. See MCA

85-2-314.

In the present matter, Permittee has not made any attempt to begin the project
for which he wishes to retain the present Permit. The main basis for his

failure to act, according to the Permittee's testimony, is that he has not had
sufficient funds to spend on the project without jeopardizing the solvency of
his ranch. This is not a sufficient reason for granting an extension of time,

especially when 44 junior permittees have taken the risk of installing water
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_ systems in attempts to perfect water rights in the same area as Mr. Unruh's

proposed project which is authorized by Permit No. 30@51-s544J.

Ranching is a notoriously risky business. A rancher must weigh each expenditure
to decide if the end result is worth the risk.' I1f a water project is vital to
the operation of his ranch, the project is generally g.iven a high priority for
the use of available funds. If he proceeds to complete his project with
reasonable diligence, investing his time and money, he is entitled to reap the
ben—efi.ts of his efforts by retaining his Permit and its priority date. If he is
unwilling to proceed toward perfection of his Permit, then he must "step out" of
the line of priorities, and return when and if he feels secure in proceeding
with the proposed project. To allow an appropriator to do otherwise, that is,
to retain a priority date for same possible future development which may or may
not occur, penalizes other water users and potential water users who would be

willing to take the risk and develop the water for immediate beneficial use.

See generally, In the Matter of the Proposed Revocation of Beneficial Water Use

per'm_it No. 4516-g410, October 15, 1987 Final Order.

Theére is nothing in the statutory law or case law of Montana to support the idea
that a Permittee should be allowed to retain a watér right for which no work has
been dohe; aé against junior water users and potential water users. Such a
holding would allow a Permittee to delegate the risks to other water users so
tﬁat he may later reap the'possible rewards of having obtained a Permit for
which he himself has. taken no risk and done no work.

The Permittee has not shown by a preponderance of the evidence in the record
that he has been unable to perfect the Permit due to physical factors beyond his

control. The record indicates that 44 junior appropriators were able to perfect

i
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| their permits in the period of time Permittee decided not to take the financial

risk. (See Department Exhibit 1 and Finding of Fact 9.)
The Permittee, having failed to show due diligence, has not shown good cause why
an Extension of Time should be granted on Beneficial Water Use Permit No.

3@51-s40J,

WHEREFORE, based upon the foregoing Findings of Fact and Conclusions of Law, the

Hearing Examiner makes the following:

PROPOSED ORDER

Application for Extension of Time on Beneficial Water Use Permit No. 3051-s48J

by Russell S. Unruh is dehied.

NOTICE

This proposal is a recammendation, not a final decision. All parties are urged
tolreview carefully the pﬁoposed order. Any party adversely affected by the
Proposal for decision may file exceptions thereto w1th the Hearing Examiner
(1520 E. 6th Ave. Helena, MT 59620-2301); the exceptions must be filed within 20

days after the proposal is served upon the party. MCA 2-4-623.

Exceptions must specifically set forth the precise portions of the proposed
decision to which exception is taken, the reason for the exception, and
authorities upon which the exception relies. No final decision shall be made
until after the expiratioﬁ of the time period for filing exceptions, and the due

consideration of any exceptions which have been timely filed.
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Any adversely affected party has the right to present briefs and oral arguments

pertaining to its exceptions before the Water Resources Division Administrator.

A request for oral argument must be made in writing and be filed with the
Hearing Examiner within 20 days after servicé of the proposal upon the party.
MCA 2-4-621(1). Written requests for an oral argument must specifically set

forth the party's exceptions to the proposed decision,

Oral arguments held pursuant to such a reguest normally will be scheduled for
the locale where the contested case hearing in this matter was held. However,
the party asking for oral argument may request a different location at the time

the exception is filed.

Parties who attend oral argument are not eﬁtitled to introduce evidence, give
additional testimony, offer additional exhibits, or introduce new witnesses.
Rather, the parties will 'be limited to discuésion of the evidence which already
is present in the record. Oial argument will be restricted to those issues

which the parties have set forth in their written request for oral argument. :

Done this / day of . 1988.

Vivian Light ‘HeAring Examiner
Department
and Conservation
P.0O.Box 1269

Glasgow, Nontana 59230
(406) 228-2561
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregoing
PROPOSAL FOR DECISION was duly served by mail upon all parties of
record at their address or addresses this 18th day of July, 1988, as
follows: '

Russell 8. Unruh
Chinook, MT 59523

Matheson Ditch Company
RR 1, Box 53
Chinook, MT 59523

Bob Larson

Havre Field Manager
P O Box 1828

Havre, MT 59501

usan Howard

Hearing Reporter
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_FOR BENEFICIAL WATER USE PERMIT

'EXHIBIT "A"
‘ - STATE OF MONTANA.
) BEFORE THE DEPARTMENT QOF NATURAL RESOURCES

 AND CONSERVATION

- - o - - ——— - S P e e v e S S -

IN THE MATTER OF APPLICATIONS. ) g , J

) FINDINGS OF FACT, CONCLUSIONS
NO. 1819-s40J AND NO.:3051- S40J ) CF LAW, AND ORDER

BY. RUSSELL S. UNRUH I

_ 'PurSUantftotthefﬁontana ﬂater“Use'Act‘and'the?Administrative Procedures
Act, after due not1ce a hearing was held on January 22 1975 at Chinook,
Montana, for the purpose of hear1ng obaections to the above-named applications.

.: The App11cant RusseT] s. “Unruh,’ appeared at the hearing and presented

;testtmony He was not represented by counse] : :

Robert S1vertsen and the Matheson B1tch Company filed obJect1ons to

both App]ication 1819-540J and App11cat1on 3051-540J. Mr. S1vertsen did not

. a appear at the hearing nor did he send a representat1ve Wallace Narburton.

president of the Matheson Dltch Company, and Carson Corr1gan, a shareho]der in
of the Matheson Ditch Company, appeared at the hear1ng and presented testimony.
The Matheson Ditch Company was represented by counsel, Stuart MacKenzie, Esq.,

of Ch1nook Montana

Joey Malsome and John Court1er, both shareholders in the Matheson D1tch

: Company, appeared at’ the hearing and- presented test1mony

Bob Natk1ns, a member of the Board of Directors of the North Chinook

3"Irrigation Assoc1at1on and a fhrmer on Batt]e Creek, appeared at the hearing

-and presented testimony.

A Proposed Order (Proposa] for Dec1s1on) on the ahove hearing was

1ssued by the Hear1ng Exam1ner, James A Lew1s, on Apr11 16, 1975 The
| sProposed Order Spec1f1ed that the Proposed Order wouId become final when

'i?accepted by the Adm1nistrator of the water Resources D1v1sion of the i




| C s # | 3_051

Department'of Natural Resources and Conservation, that wr1tten exceptions to -

ﬂthe Proposed . Order must be fi]ed w1th the Department within ten {10) days

of receipt of same, and that upon rece1pt of any written except1ons by the
Department, opportunity would be provided to file briefs and to make oral
arguments before the Administrator of the Water Resources Division.

On April 29 1975, the.Department received a typed letter dated

April 26, 1975, from Mr Unruh -taking Exception to the Proposed Order as

entered by the.Hear1ng Exam1ner in the.matter of App]tcatIOn 1819-540J and
Application 3051-s40J by Russell S. Unruh.

" The Department by letter of June 10, 1975, to Mr. Unruh, acknowledged
receipt of Mr. Unruh's Exception and informed him of his opportunity to
file a brief supporting his Exception_to the Proposed Order within fifteen
(15) days upon receipt of the-Department's notice.'rHe.was further advised

 that if so requested, a hearing in Helena before the Water Resources

Division Administrator could be held at a later date for the purpose of
presenting oral argument in support of the exception and briefs filed.

Mr. Unruh was requested to indicate, if he filed a brief, his wishes in making

oral argument before the Water Resources Division Administrator. Copies of

this letter were also sent to Robert Sivertsen, Stuart C. MacKenzie, and
Wallace Warburton. |

- Mr. Unruh by letter dated June 24, 1975, stated, "In regards to your
Tetter of June 10, 1975, I will file no briefs supporting'myeletter of
exceptions dated April 26, 1975." -

By letter of August 6, 1975, to Mr. Unruh, the Department made reference
to Mr. Unruh's Exception to the Proposed Order and his qish not to file any
supporting brief. He was'elso informed that the two objectors in this matter
would be informed of their opportonitypto~fi]e.briefs within ten (10) days

after receipt of the DepartmEnt’S.notiée;-'Mr;VUnruh was further informed




R,

. iﬁ_said Tetter that it seemed apparent that the best he could expect from the

..tWO épplications is 250 acre-feet from Link Coulee and'250'acrg—feet from
Battle Cfeek;with a combined total of 500 acre-feet from both sources. He
‘would be limited to ‘these amounts from th ﬁwo sources, since that is the way
the applications read and were pub1ished Also, it appeared under the present
carcumstances of the*applicattonS'that; 1f avaf]able, all 500 acre-feet
couid not:be appropriated'from Link COulee-butfonIy the 250 acre-feet*applied
for from that source. If he was eventually granted the full amounts of the
two'applications, it appeared another.application or change may be necessary
to allow the appropriatien of all.availabIe water from Link Coulee and overfiow
water from the North Chinook Reservoir.

The Department by ietters ofAAugust\E,.1975, informed Stuart C. MacKenzie,
attorney fof'the objector, Wallace Warburton of the Mafheson‘Ditch'Company,
and Robert Sivertsen, another objector, thét Mr. Unruh had'declined_the»
opportunity to ffTe a brief supporting.hjs:Exception; therefore they were
advised of their opportunity to file a brief within ten (10) days after receipt
of the Department's notice and request an oral argument hearing in Helena
before the Water Resources Division Administrator, if they so wished. Copies
of said Tetters were sent to Wallace Warburton and Russell S. Unruh.
| On August 27, 1975, the Department received a Brief in Opposition to
- Exceptions from Stuart C. MacKenzie on behalf of Matheson_thch Company;
dated August 26, 1975. Mr. MacKenzie in his attached cover letter stated,
"We do not request to make an oral argument ﬁefore the adminﬁstrator;"

Mr. Sivertsen did not'respohdfor in-any way file é brief or fequest
oral argumént. |

The Department by letter of February 10, 1976, to Mr. Unruh,stated that

. this matter would be forwarded to the Administrator of the Water Resources

Division for preparation and issuance of a Final Order, based on the record
” - 3 '-
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- at présent:in the application files. Before this was done, however, Mr.

-
CA

__Unruhowos advised in said_]étter of his right to request in wfiting an oral
argumént hearing on his Exception. Mr. Unruh was further advised that if a
reﬁuest-for oral argumént was not received by February 20, 1976, the
Adm1nistrator would issue his F1nal Order on the record in the app]ication
f11es at:present. Copies: of th1s letter were sent‘to'Robert S1vertsen, |
Stuartoc;'MacKenz1e, and wallacerwarburton; The-Department d1d not.receive*a
written request from Mr. Unruh-by'ﬁebfuary 20, 1976, for an oral érgument
hearing on his Exception.

Since none of the parties 1n.th15 Matfer requested an oral argumént
hearing on the objections, exceptions and brief before the Administrator,
the Administrator of the Water Resources Division hereby makes the following
Final Order, based on the Proposed'Order-of April 16, 1975 ‘the obJections,

- exception, brief, and alt pert1nent.1nformat1on filed by parties to this
matter, and made a permanent record of the applications.

The Proposed Findings of Fact, Conclusicns of Law, and Order in this
matter, as entered on April- 16, 1975, by the Hearing Examiner, are hereby
adopted as the Final Fiodings.of Fact, Conclusions of Law, and Order; except

that the Proposed Order is hereby modified as follows:

FINAL ORDER
A. Apphcation No. 1819-540J | |

“ The App11cant S Prov1s1ona1 Permit is hereby conditionally granted
for Application 1819-s40J to appropriate h1gh, spring runoff and-f]ash f1oods-.
when available and not needed to satisfy prior water-right users.downotream
in Battle Creek, 250 acre-feet of water per'annum from Link Coulee, and
overflow water from the North Chinook'Re;ehvoir, tributary to Link Coulee,
all tributary'to Battle_Creek, which_fs a fributary.of the Milk River, in

Blaine County, Montana The water s to be impoonded in a 250-~acre-foot
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storage reservoir on Link Coulee at a point in the NE% NE% NE%. of Section 14,

_ T0wnsh1p 35 North, Range 18 East, M.P. M. MWater will be released from sa1d
storage reservoir when needed, into Battle Creek and pumped from Battle Creek
by existing pump sites 1ocated_in_8ection113, Township 35 North, Range 18 East,
and Section 18, Township 35‘North Range'lg East, and used for irrigation on
30 newaacres in the NEk:oF'Section 13'and suppJementa] water for 1rr1gation on
| | 90 acres inm the sw;z of Section 12 35 acres in- the: N and 30 am f& th&
Bs of Section 13, all in Township 35 North, Range 18 East, M.P.M;,_anéasqpple-
mental water for irrigation on 27acree in therwk'of Section 18, TOwnship 35
North, Range 19 East, M.P.M:, and containing a total of 212 acres, more or
less, to be used from March 15 to October 15, inclusive, of each year.
2. Water may only be appropriated and used durjng the periode noted
in Condition 1 above,. when the sameefsaavaiiable ano flowing for use w1thout.
- adversely affecting prior downstreamiWater users on Battle Creek. _
3. The Provisional Permit is. subject to the permanent installation of
an adequate drainage device, channel, bypass, or any other necessary means -to
satisfy prior existing water rights, as well as an adequate spillway or trickle.
tube to carry any excess floodwaters from Link Coulee or overflow waters from
the.North Chinook Reservoir into Link Coulee. Any said permanent drainage
~ device must be at 1east_18.inches in diameter and located in the center of.
-therdam..' Pl
4. The storage reservoir dam on Link Coulee must-conform and be

constructed to the engineering design, specifications, and safety standards of

the local Soil Conservation Service for a dam of this type. Said p]ans and

specifications for the dam must be submitted to and approved by the Department |

engineering staff before cohstruction'may commence.

5. ‘The Provisional Permit 1S granted subject to all prior existing water

~ rights in the sources of supply, and any'final determination'of orior existing
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water rights as provided by Moﬁtana law,

| 6. The issuing of'th15'Provisiona1 Permit by the Department inno

Vway reduces the Permittee's Tiability for.damage-caused'by theaPermittee‘s

exercise of his Provisional Perm1t, nor: does the Department in issuing the

Provisional Permit in any way acknowiedge 11ab111ty for damage caused by the

Permittee's exercise of his Provisiona] Permit. |
7. In the event that any of:the objectors or-other'existing water-right |

users have factual proof within a. three-year period after the effective date

of this order showing that they;areﬁbeing adversely affected as a result of

the Permittee's apprppriation duringethe periods granted to the point that they

cannot reasonably exercise their prior water rights under any.changed |

conditions, they must inform the Department and the Permittee 1n'wr1ting. by

certified mail, immediateiy of such alleged factual adverse effect, and upon |

receipt of said notice the Department will conduct a full field investigation

of the alleged factual adverse effeet; prepare a written report of the findings,

and the Administrator of the Water Reseurces Division, after consideration

of all facts presented, will issue an appropriate order to all concerned

parties, including any modification of the permit, if necessary. The Order,

as issued, shall be final in answering the alleged adverse effect'and may

further condition, modify, or in an extreme case, revoke Provisional Permit

No. 1819-540J.

B. Application No. 3051-540J

| 1. 'The Applicant's Provisional Permit is hereby condltionally granted
for App11cat1on-30515s4OJ to appropriate high, spring rpnoff_and flash floods
when available and not needed to satisfy prior-water-right ueers downstream
iﬁ'Battle Creek, 250 acre-feet of water from Battle Creek, a tributary of the
Milk River, in Blaine Coupty, Montaﬁa;;fhe-water is to be appropriated from

AP
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Batt]e Creek by means of a 50 horsepower, 3 400-gpm pump, at a po1nt in the

, NN% NW& NWB4 of Sect1on 13, Township 35.North, Range 18 East. Said water will
_ be pumped through-a‘pipe]ine and stored 1n a 250-acre-foot storage reservoir
on Link Coulee, at a point in the NE> NE% NE4 of Section 14, Township 35
North, Range 18 East, M.P. M s and used 1n conJunctIOn with and supplemental
to Application“1819-540J,and-used*forjfrr1gation~on 30 new acres in the*ﬂEk:
of“SectfdnrlS,;and:supﬁlementat water for irrigation'on'QO‘acrES'iﬁ*thee

SWy of Sectidn 12, 35 écres in the NWjs and 30 acres in the E% of Section 13,
a]] in Township 35'North; Range 18 East, M.P.M., and supplementallwatef for |
irrigation on 2? acre§ in the W of Section 18, Township 35 North, Range 19
East, M.P.M., and containing a total of 212 acres, more or less, to be used
from March 15 to October 15 inclusive, of each year.

2. Water may only be appropr1ated from Battle Creek and used during
the: periods noted inm Condition 1 above, when the same is available and flowing
for use wﬁthouf'adverseTy affecting prior downstream water users on Battle
Creek. |

3. The Provisional Permit is subject*to-the condition that an adequate
measuring dévice be installed and maintained, and accurate records kept of
all periods of diversion and quantities of water diverted and said records
shall be presented to the Department of Natural Resources and Conservation for

--1nspect1on upon demand by the Department.

4, The Provisional ____jgﬂis granted subJect to all pr1or existing water

.rights in the source of supply, éhd any final determinat1on of prior ex1st1ng
water rights as provided by Montana law.

5. In the event that any of the objectors or other ex1st1ng water-
right users have factual proof within a three-year perlod after the effectxve
date of this order showing that they¢ape being-adverse]y'affected as a

result of the Permittee's appmp_\r‘iatibh_ .auri_ng the periods granted to the



point that they cannbt reasonably exercise their prior watér rights under any
changed conditionﬁ,:they must inform the Department and the Permittee in writing
by cert%ffed mail, immediately of.such alleged factuai adverse efféct, and upon
receipt of said notice the Department-wﬁlg conduct a full field investigation
of the alleged factual adverse effect,-prepare a written report of the findings,
and: the: Adm1n1strator of the water'ReSOurces Division, after'consideration of
all factsnpresented w111 issue: an appropr1ate order to all concerned part1es,
including any modification of the permit, if necessary. The Order, as issued,
shall be final in answering the alleged adverse effect and may further
condition, modify, or in an extreme case, revoke Provisional Permit No.
3051-s404.

6. The issuing of this Provisional Permit by the Department in no way
reduces: the Permittee's 1iabiTity for damage caused by the Permittee's exercise
of his Provisional Permit, nor does. the Department in issuing the Provisibna]
Permit in any way acknowledge liabiTity for'damage;cgused by the Permittee's

exercise of his Provisional Permit. !

Done this ﬁZjl day of

E %m

Adm1n1strator, Water Resources Division
DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

NOTICE: Section 89-8-100, R.C.M. 1947, prov1des that a. person who is
- aggrieved by a final decision of the Department is entitled
to a hearing before the Board of Natural Resources and
Conservation. A person desiring.a hearing before the Board
pursuant to this section must notify the Department in writing
within ten (10) days of the final decision. :

Address: Department of Natural Resources and ‘Conservation
- Natural Resources Building
32 South Ewing
Helena, MT 59601
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BEFORE THE DEPARTMENT OF NATURAL
RESOURCES AND CONSERVATION

IN THE MATTER OF APPLICATIONS
FOR BENEFICIAL WATER USE PERMI
NO. 1819-s40J and ‘3051%5400;
RUSSELL S. UNRUH

PROPOSAL FOR DECISION

=
S S U‘V

PR ——————— e T TPl el bbbkttt

Pursuant to the Montana Water Use and Administrative Procedure Acts,
after due notice, a hearing was held on January 22, 1975 at Chinook, Montana,
for the purpose of hearing objections to the above-named applications. 0

Thg Applicant, Russell S. Unruh, appeared at the hearing and presented
testimony. He was not represented by counsel.

Mr. Robert Sivertsen and the Matheson Ditch Company filed objections
to bofh Application No. 1819-s40J, and Application No. 3051-s40J. Mr. Robert
Sivertsen did not appear at the hearing nor did he send a representative.

Mr. Wallace Warburfon, President of the Matheson Ditch Company, and Mr. Carson
Corrigan, a shareholder in the Mathéson Ditch Company, appeared at the hearing
and presented testimony. The Matheson Ditch Company was represented by counsel,
Mr. Stuart MacKenzie, Esq., of Chinook, Montana.‘

Mr. Joey Malsome and .Mr. John Courtier, both shareholders in the Matheson

Ditch Company, appeared at the hearing and presented testimony.

Mr. Bob Watkins, a member of the Board of Directors of thelorth Chinook
L}
Irrigation Association and a farmer on Battle Creek, appeared at.the hearing

and'presentéd testimony.

CASE # v




~ The Applicant offered into evidence u.s. Geo]ogical Survey flow records :
(1950 - 1973) comp11ed on a monthly and annua] runoff basis as taken at the
Internationa] (Canada-United States) Boundary on Battle Creek, East Fork of
'-;1_Batt1e.Creek Hoodp11e Coulee, and Lyons Coulee Creek This compilation wa5~_'.

"f;:faccepted into evidence as APPJicant's Exhibft'ﬁo. 1 without:objection.':The f'rffff‘
" f{.Applicant also offered 1nto evidence.a graph drawn by hamseif to show the 23- .

'year-average month1y measured runoff- for Battle Creek at pump site for L1nk
\Coulee -Dam, which includes the months of March 15 through October 15..
Mr. MacKenzie noted that this graph had been prepared from measurements taken at
the International Boundary and not: from-measurements taken at the pump s1te.
BOtherwise this graph was accepted into evidence as Applicant's Exhibit No. 2
without objection.. ' | h‘ : '
| Mr. . MacKenzie offered 1nto evidence a cert1f1ed copy of a Notice .of Appro-
'priation of Nater filed in the name of John w Clark and others with a pr1or-
: 1ty date of September 19, 1895._ This copy was received 1nto ev1dence without
_obaection as Objectors Exhibit No.-]._ Mr MacKenzie also offered into evi-
' dence a copy of a USGS computat1on of the natural .flow of Battle Creek at the
| ;'Internationa] Boundary This copy was received into evidence w1thout objection

a yas ObJectors' Exh1bit No. 2. Mr MacKenzie also of fered 1nto ev1dence a-copy

T"if#of 2 H1stor1ca1 summary of March to October D1V1sion of Natural Runoff for the :

,..yffferred to as such at the hearing.

,Battie Creek Bas1n expressed 1n acre-feet, covering the years 1940-1972. This;‘__;“
copy was received into ‘evidence as Objectors' Exhib1t No. 3 w1thout objection. e

Battle Creek is also known as the North Fork of. the M11k River and was re- f

o AR A e i = e L e v Ll




w % . W .
* E + ) % . o .’ =
. Y : ] . ur
. 3 * - i - . -
. . 2 i - . .
. LT . . ;
3 i : 3
. : - .

' S © PROPOSED FINDINGS OF FACT

-;fl 1. On March 18, 1974 hthe'Applicant submitted an Application for
Benef1cia1 Hater Use Permit No..1819-s4OJ seeking to appropriate 250 acre-
is a tributary of’the.MiIk River—in Biaine County,.Montana. A_frf : i;

'_ On March 18, 1974 the Appncant submitted Appiication No. 3051- s40J
seeking to appropriate 7 57 c.f.s. not to exceed 250 acre feet per . annum of
water from Battle Creek Both appiications propose to divert water from

: Battie Creek by means of a pump at a point in the NWy NWs NWs of Section 13,
T.35N., R, 18 E., and impounded in a reservoir on Link 00u1ee at a point in
L the NE% NE% NEx of Section 14, T. 35 N R. 18 E.,and used for irrigation on
g% a ‘total of'ZTZJaCres;nore or less,from-March.Is to October 15, inclusive,
. of each year._ . a ' - h
2. On November 18, 1974,Mr. Robert Sivertsen filed objections to both
~of the above-named applications. The deadline for the filing of obaections
-as stated in the iegal notice published 1n the Chinook Opinion was November 15

1974,and consequent]y these are not valid obJections. Mr. Sivertsen did not
_ appear at the hearing
_Dn_November 15 1974 Mr. Stuart MacKenzie,Esq. filed time]y obJections to

,adverseiy affect the prior rights of the Matheson Ditch Company;since there are

no unapprOpriated waters in Battle Creek "

iafi 3 The Applicant testified that he was aware of the water rights on Battie

#'f-the Matheson Ditch Company and at ]east 13 other appropriators,and that

feet per annum of nater-from.Link Couiee, a tributary of Battie Creek, which , Q;:;,

fboth app]ications on beha]f‘of his client,the Matheson Ditch Company.a The 7,[ =

g; unds for the objections are "To grant the application of Mr. Unruh wou]d :

i
4
3

£t s R o R ik M I

A ol ek i it



- - - AL Tk o
- o : 3 2 A 5 o, S
o ; - R i : o ) B
» 3 - . .
. ) : %
.

, . , .

. ’ .

he had no intention of 1nfringing on any water rights on Battle Creek _
' He explained his application, "A'dam is to be built on Link Coulee.

Pump to be insta]]ed in Battle Creek to supplementary fi1l dam while Battle
‘Creek. is at high runoff . stage.. Hater 1s to be released from the dam into

!, .
PR TGS A R RO U T M TR s

'sﬁi;BattTE:Creek tozsupplementnwater'supply for-existing'and neu irrigation systems

b-.-t-o

" g During the past years, there has been a serious shortage of water for 2nd cuttings
of'hay.".*- ' '

<3 .:‘-_(.‘..H;izes'uﬁ;:s

l Mr. Unruh said that by high runoff stage. he means when snow me]ts in the
spring or heavy rain fa]]s in the susmer cau51ng Battle Creek to run at a high
rate. _

He. said:that according to U. s. Geological Survey data, the 23-year;average
measured annua¥l f1ow at the. International Boundary of Battle Creek and its tribu-
.tar1es is approxlmately 30,000 acre-feet. 'i _ ' ._
He said that as near as he can determine there are approx1mate1yih800 acres .
1rrigated from Battle Creek between the Tnternat1ona1 Boundary and the Milk River.

If the annua] rate of water application were 3 acre-feet per acre, then the total

R O D VT P

annual water appropr1ations would be 5,400 acre-feet. These figures indicate

]that 24 600 acre-feet of water annually f]ow into the MT]k River without be1ng
1put to beneficial use.

”"Hr. Unruh said that the Soil Conservation Serv1ce had surveyed the dams1te e
'W;f?and_estimated that the—dam would requ1re 19,000 cub1c yards of dirt._ He said ;-: | *?
'.ﬁfthe plans call for a trickle tube 3 feet in diameter w1th a stand pipe 4 feet

Cin diameter. The top of ‘the stand pipe is to be 6 to 7 feet below the Ievel of

'nthe Spiilway Th1s trickle tube with stand pipe is to He insta]led because the ﬁ N

'lopes of L1nk Coulee are steep and make spi]lway construction d1ff1cu1t




®

Mr. Unruh said that he would not pump from Battle Creek when the downstream
appropriators need the water &

Mr. Unruh said he felt that when water 1s running 1nto the Mi]k River at

thes conf‘luence of' Battie Creek with the Miﬂc River- that there is p'lenty of

A i'water-for a11 the downstream appropriators. ‘Hfz" ';;Q:j

4 Mr. Unruh testified that.in years past there has, at times, been con-

'siderabie fiow into Link Couiee from the overfiow through the spiliway of the

: North Chinook Reserv01r.

Mr. Bob Watkins, a Director of the North Chinook Irrigation Association,

testified that the Assoc1ation 1ntended to stop the practice of relea51ng water

1into Link Coulee. Mr. Watkins said that.in the.past'few years the Association

has closed the diversion gates when the North Chinook- Reservoir is fu]l and

'thereby let the water continue on down Lodge Creek.

5. Mr. MacKenzie requested that the.3—foot trickle tube or some other

' adequate drainage dev1ce be placed in the bottom center of the dam in Link Coulee

- 80 that the dam wouid not impound water aI] the time. Mr. MacKenzie said that

| there might be times when a rain or hail storm would create a substantial flow

of water in Link Coulee w1thout creating a 11ke flow in Batt]e Creek or any of

'H?;its other tributaries. In this instance,water to which the Matheson Ditch COmpanyr

| [f;has apparent prior existing water right wouid be impounded by the Link Coulee

*t{ffdam because of the manner in which the 3-foot trickie tube is- placed in the dam.; -

b d

M. MacKen21e said that the 12- inch. diameter pipe in the bottom center of the |

. dam would not convey a f]ow of water sufficient to reach the Matheson Ditch

; pcqmpany S-Point of;diversion.

3.
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6. Mr. Warburton testified that the main concern of thefObjectors is

that the 3-f00t trick]e tube is not an outlet. He said the reservoir.wouid _
have to f111 to the top of the stand pipe~before water wouid be released from

- the reservoir.. He said that a cioudburst wou]d near]y fill the reservoir before

"-u'water-floued downstream. He:testified.that.Matheson Ditch“Campany haS'about
';500 acres under irrigation. a -{”_jAL:'dffﬁ | 'af ' ' '

| 7 Mr, Harburton testified that the Hatheson D1tCh Company'operated under

a water right filed in the name of John H. Clark on September 19 1895. This

water r1ght is evidenced by Obaectors' Exhibit No. 1.

8. Mr.. MacKen21e said that Battle Creek is dry most of the year, but that |

usually in April and May, Battle Creek has excess flow. This fact is evidenced
by Objectors' Exhibits 2 and 3. '

- N Mr.. Unruh testified that usua11y if Link COulee is running a 51zab1e 1

flow of water, then Battle Creek and its-other tributaries are also running ‘a

sizable flow. He said the Matheson Ditch Company s points of_diver51on are 20

miles downstream from Link Coulee. ‘MerUnruh'said the U. S. Geological Survey

data compiled in Applicant s Exhibits 1 and 2, indicated that the high spring
| runoff usua]]y occurred in March Apr11 May,and June, and that during these

i months Batt]e Creek contained a large quantity (est. 23,000 acre-feet) of un-
;:appropriated water h ) . _ : e e |

__= Mr._Unruh said that he wou]d like to appropriate water during this h19h

.1spring runoff. He said he wou1d aiso 1ike to be ab]e to appropriate water in

’ times of high runoff caused by summer c1oudbursts.'

Mr. Unruh said that Link Couiee had a drainage area of about 5 sections

: and that the Soil Conserv tion Service estimated the average annual runoff to be

if;’about 65 acre-feet-;;-;'niiiﬁ"*'"”' i
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:fiowing from Batt]e Creek: into ‘the Miik River. | :'.,"' ' - ;
= 1strator Division of Water Resources, Department of Natural Resources and Con-

vf’,,afforded toifile briefs and make oral arguments before the Administrator.

CASE #

PROPOSED CDNCLUSIONS OF LAH

1. Approval of this app]ication wdthout conditions couid adversely -
affect the ObJectors apparent prior existing water rights.

CLRE SO

Z, There are unappropriated uaters in Battle Creek and Link Couiee
3 The Department:requires that'a11 dams be equipped with a drainage-.

e o i s B R

device located on the bottom center of the dam.
o PROPOSED ORDER -
The Appiicant 3 Provisiona1 Permits ‘be granted subject to:

1. The Permit issued pursuant to Application 1819-s40J be 1imited to 65
acre-feet per annum from the source .of Link Coulee. Permit 3051-s40J be issued
for 250 acre-feet from the source of Battle Creek.

.2; A1l prior exist1ng‘water rights. . 7

3. Installation of a drainage device at least 24' in diameter located in’
the center of the dam.
| 4, That the Applicant not iﬁpound water from the source of Link Coulee
except when water is. flowing from Battie Creek into the Milk River.

5. A condition that the Appiicant not divert water from Battle Creek except
when water is f10w1ng from Battie Creek 1nto the Milk River, ,E

6; The App]icant sha11 by telephone or other method determine if water is

) _ : o NOTICE ,'
This is a proposed Order and will become final when accepted by the Admin-

servation. ‘Pursuant to Section 82- 4212 R. C. M. 1947, and Rule MAC 1-1.6 (2)-
P6190, written exceptions to this Proposed Order may be filed with the Adminis-

~ trator within ten (10) days of the service of this Proposed Order upon the

parties herein. Upon receipt of any written exceptions, opportunity will be
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DATED this iI[-l day of April, 19?5.

hY

_ Hearing Examiner

oy
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