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N | m Proposed Findings of Fact, Conclusions of Law, and Oidar in this
gt \m-r. u m on October 14, 1975, by the Hearing Examiner, are hereby

adopted a8  the, Fite] Findings of l’lct. Conclusions of Law, and the Final Order.
LA I
VT ORDER
f‘ The Appl‘lcmt"s Appﬂcation No. 2948-:405 is granted allowing
the appropriation of 2 lm-fut per m of water by means of a pit reservoir
\ lmtod in the SEk SEN NEX of Smtim 23. Township 24 North, lhng. 31 East,
Pllilliu m ‘Montana. Stid um to be appropr‘llt.d from an uwnamed
trihunry of Tcloguph (:ruk _ _
2, The pit reservolr will be equipped with a drainage devica, bypass,
or other means adequate to protact prior existing water rights; eaid draimgo
- device, Ws or other means ldlqnltl to protect the prior existing water
rights be installed prior to Jum 1, 1975
3. The pit reservoir is subject to all other prior existing water

rights from the source of Telegraph Creek.

Done this day of December _ 1975.

K&aTnistrator, Water Rasources Division
DEPARTMENT OF NATURAL RESOURCES
. - AND COHSERVATION
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ISSUES
l. Dees.a bare showing of a prior existing watet right from
the same seurqe'downstream from the proposed point of diversion,
constitpte conclusive evidence of adverse effect.
--.Z;K Shall the Departqent require instellation.of a drainage
("‘\ device to protect'prior-existing water rights.

- MEMORANDUM

Pursuant to the Montana Watet Use and Administfative-Proeedure
Acts, a hearing on objections to the above-named application was
held June 11, 1975 at Malta, Montana. Mr. Charles S. Dahlen, Resource
. Manager: of the Malta off;ce of the Bureau. of Land Management,appeared
at the hearing and presented testimony on behalf of the applicant.
The applicant was represented by counsel, Mr. Tom Gai, Esq.,of Blllings,
Montana. Mr. Ervin J. Crowder and Mr. Charles G. Barnard filed _
time1§ ebject?ons.to the.applications. Mr. Ervin J. Crowder eppeared
at the hearing and presented testimony in support of his objectlon.
Mr. Baxnard did not appear nor did he send a representative.
‘mhe-Applieant, through Counsel, offered into evidence a map
fF“\ _ showing the drainage area of the Dog Creek atee, a map showing the

(T\ . =
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. Yange mapnagement plan of the Applicant, an annual water requirement

of the ares and an annual-precipitation chart, measured at the Content

Weather Station. These four items were marked asIApplicant's Exhibit

1, 2, 3t:ahd 4, and received into evidénce without objection. After

the hearing, the Hearing Examiner, accompanied by John Serguina,

Water Rights Analyst for'EheJDepartment, conducted a field inpspec-
tion of three sites, the subject of the combined hearing on the

‘seven reservoirs in the immediate vicihity. As a reqult of this

inspection, it was‘detqrmined that Application No. 2953-S40E does

not have a drajnage device. On July 15, 1974, the applicant sﬁbmitted

Applicltion.No.;2948—S4OE;seéking to appropriate 2.0 acre-feet of
water per annum from an unnahed tributary of Telegraph Creek, to

be impouﬁhed in a pit-yype reservoir in the SE% SE% NEk-bf Section |
23, Township 24N., Range 3iE?in Phillips County, Montana. The water
is to be used for stock water, waterfowl, wildlife, and oil and gas
well drilling. on Eebrua:y.2?, 1975, Mr. Ervin J. Crowder submitted
a timely abjection to the‘ﬁpplicgtipn to the Department on the grounds

~ that thc proposed-apprOPriation will deprive his irrigation system

'of needed: ,water. On April 10, 1975, Mr. Charles Barnard submitted

& tively objection to the Application to the Department on the grounds
that in times of small runoff, these proposed impoundments would
deny watar to 1ega11y filed prior water rights. Mr. Charles S.
Dahlen tastifiai for the Applicant that the reservoir proposed in
Application No. 2953-S40E would be served by a 9.838- -acre-area drainage
and the reservoir proposed in Appl;catlon-No. 2948-S40E would be
iervud.by a 99.272-acré-draiﬁage ﬁrea. The Applicant testified

that the average annual precipitation as measured at the Content



o 2949

. Weather Station, the nearest available records, is 12.125 inches

per year. He testified’'that no excess runoff would result with

6.3 inches of annual precipitation. This would mean that the average
annuei‘o;cega'runoff would be .8 inches per acre. The drainage

arsa inﬁolvud would produce approximately 632.84 acre~inches per

aﬁnum. Ht. Tom Gal stated that the Bureau of Land Management does

‘ not beli.ve that the Department has Jurlsdiction of water rising
‘on Bureau of Land Management land and that they follow the application

and hearing procedure only in the spirit of cooPeratxont
Objector, Mr. Ervin J. Crowder testified that he has a permit
to approp;iate vater, Permit Ho; 986-S40E, with a priority date for

November 16, 1973. The source and point of diveraion:in this éppro-

priation ‘shall be grourd water by means of a pit at a point in the

SWi Nwk NE% of Section 27, Township 24 N., Range 31 E.,, M.P.M.,
Phillips County, Montana. The water shall be used for irrigation
purposes £rom April 1 to September 30, inclusive, of each year on
160 acres in the Sk 8% of Section 22, and 160 acres in the N¥ Nk

. of Section 27, all in‘Township'24'N., Range 31 E., M.P.M., Phillips

County, Montana,and containing a total of 320 acres, more or less.

. The watere-appropriated shall be diverted at a rate not to exceed

1.11 cubiclfeet per second or 500 gallons per minute and a gquantity
of. Soo'acxelfeet of water per annum. The diversion end distrihu?

tion works for this appropriation shall be completed and water shall
be appliod to bLneficial use as specified above on or before October

1, 1975 or within any authorized extension of time. The Notice

of Completion of Surface Water Development, Form No. 602, shall

‘be filed on or before December 1, 1975. This petmit is issued

CASE # 99_""5 T _.
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‘subject to the condition that the Applicant's pit will not exceed

seven feet in'depth. The applicant testified that this pit is actually
served by the waters of Telegraph Creek, the creek to which the
subject applications are tributary. The Hearing Examiner inspected

the size of the pit and determined that there are no steps towards

construction of this pxoposad apprOpriatlon as of June, 1975. As

roqui:od by law, the Hearing Examiner hereby makes the following

-Propoaod Pindings of Fact to the Administrator of the Water Resources

Diviainn‘ofithe Department of Natufal Resources and Conservation
of the State of Montana.
PROPOSED FINDINGS OF FACT

l. The pit prdposed in appliéation No. 2948-S40E has been
conatrucﬁad without iwstal;gtion{pﬁ a drainage devicé; prass,or
other suitable means to p:otébt pribr existing water rights. The
resexrvoir proposed in Appiic;tion:ﬁo. 2953~S40E has been constructed
without anyfdfainage devicelinstaiied in the dém, to protect prior |
oxisting-watér rights. | | _ ‘ |

2.; There was no evidence presented indicating the area of
drainaqo 3oxving the objectora' pit from the course of Telegraph
Creek or ;he amount of draingge produced by the total drainage area
sorving tﬂo pit in Telegraph cteek; or the proportion feptesented
by the Applicant's proposed appropriat:.ons. ‘

3. Mr! Crowder does have a prior existxng water right to
irriqato 320 acres at a rate not to exceed 500 gallons per minute.
From the foregoing Proposed Findings of Fact, the Hearing Examiner .
hereby makes the foildwing Prbpbqed Conclusions of Law:

o PROPOSED CONCLUSIONS OF LAW

1. A permit is required by the U.S. Bureau of Land Management

to appropriate water from an unnamed tributary to Telegraph Creek

ICASE# 294
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. in Phillips County, Montana.

2. Evidence did not establishfconclueively that the proposed
appropriations would adversmely affect the'Objector's prior existing
water right.

3. Issuance of this permit subject to prior existing water
rights and’ roquiring installation of a drainage device to adequately
proteot those prior existing water rights will protect those prior
existing uator rights. The prOpoaed reservoirs and construction
are adoquate,oxoept that they laok installation of an adequate drainage
device to protect prior existing water rights. The proposed uses
of water are for stockwater, wildllfe,and oil and gas water well
drilllng,and is a beneficial use.

Fron the foregoin? Propose& andlnge of Fact, Conclusions of
Law, thes Hearing Examiner hereby makes the following proposed order:

PROPOSED ORDER

1. That the Applicant's Application No. 2948-S540E be granted,
allowlne_the appropriation of 2 acre-feet per annum of water by
means of-a pit reservoir located in the SEX% SEk'NEk of Section 23,
Town;hip 24 N., Range 31 E., Phill;ps County, Montana. Said water
to be appropriated from an unnamed tributary of Telegraph Creek.

2. That the Applicant's Application No. 2953—S4OE be approved

allowing tho apprOpriation of 3 acre-feet per annum of water from

| -an unnaned trib?tary of Telegraph Creek to be appropriated in a

pit-type resexvoir in the NE4 NEY% NE% of Section 29, Township 24,
Range 32 E., Phillips County, Montana.

3. That Both of the.said pit reservoirs be'equipped with a
.drainaoo device, bypass;or other meane adequate to protect prior
existing water rights; eaid drainage device, bypass, or other means

adequato to protect the prior existing water rights be installed

CASE # 245




C T T R T T R T O N TR T TR RS R R AT AT e g A

v | D g9

| prior to June 1, 1976.
’ . 4. That both of these pit reservoirs be subject to all other
- prior exiating water rights from the source of Telegraph Creék.:

 NOTICE: This is a Proposed Orxder and will become final when
accnptndlbi the Administrator of the Water Resources inision,-nepart-
m.nt.ot'uathral Resources and Conservation. Written.§xcept19ns
to thii Proposed Order shall be filed with the Depqrtﬁeﬁt and with
opposing parties within ten (10) days of.rebéipt_oflname. Upon
receipt of any written exceptions by the Deparﬁment, opportunity
will be provided to file briefs and to make oral argeﬁents before
the Administrator of the Water Resoprces Division. |

DLTED this day of . 1975,

- L, L






