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EXHIGIT "A"

. -:_f STATE OF MONTANA
\ BEFORC THE_ DEPARTHENT OF NATURAL RESOURCES
: “"AND CONSERVATION

——uﬂ—---——4———-——-——..-_——-—----'--.q-_--——_-.---——.---._——.-—_.--4.—--_--.-...———-.-—-...———--- H

IN THE MATTER OF APPLICATION

FOR BENEFICIAL WATER USE PERIEE FINDINGS OF FACT, CONCLUSIONS
NO. 2733-s41Q, ]%M JGJ LAH, AND ORDER |
VICTOR A. SMERKER _

APR 61330

-—_-—_'-..p—-.--_-.....--_---—----.--—;—-.._-_--—_-—--...--.-——-—-H.-————aum———-—«.-———-——-.——...—_

The Proposed mengs of Fact, Conclusions of Law, and Order‘ in this
_matter, as entered on September 11, 1975, by the Heamng Exarmner‘ are
hereby adopted as the Final Findings of Fact, Conclusions of Law, and the_
Final Order.

ORDER

1. The Applicant's permit is granted, allowing the appropriation
. when available and flowing of 0.1 cubic foot per second or 45 gallons éer
" minute of water and not to exceed 36 acre-feet per annum from Little Belt
Creek, a tributary of Belt Creek in Cascade County, Montana. The water is
to be diverted from l_.itt1e Belt Creek by means of a pipe at a point in the
SEY NE% NEY% of Section 25, Township 19 North, Range 7 East, M.P.M., and
stored in an offstream reservoir and to be pumped from the offstream reservoir
and sprinkler irrigated on a total of 12 acres, more or less, in said Section
25 from May 1 to 0ctober'__1, inclusive, of each year.

2. The permit is granted subject to all prior ekisting water rights,
including the apparent right ofdobjecfor‘ Johnson to stock water 200 head of
cattle from the source of Liﬁﬂe Belt Creek, the apparent right of objector
Raymond Gray to stock water 50 to 75 head of cattle from Little Belt Creek,

’ the apparent right of objcctor Gerhart to stock water 50 to 100 head of

cattle from the source of Little Belt Creek, the apparent right of objector
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Adams to stock water 150 head of qatt]e from the source of Little Belt Creek,

;nd to protect those stock-water rights the applicant shall insure that ._

stock water for 475 head 1§'reasonab1y accessible in Little Belt Creek.‘
3. The Applicant's deadiine for completion is to be December 31;

1977.

Done this /f; day of Cf:;%igé:;édbi,/ , 1975.

T A e

Administrator, Water Resources Division
DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION '

HOTICE: Section 89-8-100, R.C.M. 1847, provides that a person who 1is

aggrieved by a final decision of the Department is entitled to

a hearing before the Board of Natural Resources and Conservation.

A person desiring a hearing before the Board pursuant to this

section must notify the Department in writing within ten (10)
days of the final decision.

fddress: Department of Natural Resources and Conservation
Natural Resources Building )
32 South Ewing
Helena, MT 59601
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" NATURAL RESOURCES & CONSERVATION
OF THE STATE OF MONIANA

) _
FOR BENEFICTAL WATER USE P.EHI'I‘ ) PROPOSAL FOR DECISION
NO. 2733-841(2, VICTOR A. SMERKER ) ‘ -

“ISS!.ESPW
1 meRIGHl'S Doesthehareassertmtlatadmstreanamo-

priator has prlor ax:.stmg rights constitute evidence suffm:l.ent to deny
an Applwatlcn for Beneficial Water Use Pexrmit?
2. WATER RIGHPS: Does an 189} notice of appropriation for a quantity more than

 the quantity of the holder’s actual beneficial use serve to diminish the -

quantity of beneficial use to which an applicant is entitled to receive
pursuant to a beneficial watexr use pexmit?
3. WATER RIGHTS: Does test:imony claiming waste of water under present
management constitute grounds for denial of pemmit for lack of béneficial use?
‘4. WATER RIGHTS: Whether testimony that a stream is dry in the summer

' mnthsofauly and August is conclusive evidence of an adverse effect to a
prior existing right for stockwater?

: ' MEMORANDUM

The Qpplicant, Victor A. Snerker, on June 27, 1974, sulmitted an applica-

'timtothenéaaruna;t seeking to appropriate 1/10 cubic foot per secand of

water or 45 gallons per minute, not to exceed 36 acre-feet per anmum from
Little Belt Creek, a tributary of Belt Creek in Cascade County, Montana. The
water is to be diverted from Little Belt Creek at a point in the SE 1/4 of

SE # 2733



- }733

. © the NE 1/4 of the NE 1/4 of Section 25, T. 19 N., R. 7 E., M. P. M., and
‘”usedfori‘r:igatimaxatoﬁalof 12 acres,more or less, in said Section 25
- £rom May 1 to October 1, inclusive,of each year., Pursuant to the-provisions
" of the Montana Water Use Act, the Department caused a notice to water users
to be published in the Great Falls Tribune on Jamuary 28, 1975, Fehriary 4
and 11, 1975. The notice so published required that objections to the
application must have been filed with the Department on or before March 18,
1975. BAs a result of this public notice to vater users, Mr. William Adams,
Mr. Raymond W. Gray and Mr. Elmer W. Gray, a partnership, Mr. George L.
Gerhart,, Mr. Tony Urick,and Mr. Walter H. Johnson, all sulmitted timely ob-
jectionstotireamlimtimwithtreDeparmm Asreqtﬁredbythebbnta:g
Water Use Act and the Montana Administrative Procedures Act, a hearing on
these abjections to the application of Victor Smerker was held on April 17,

’ 1975, in Great Falls, Montana, before James A. Lewis, HearingBaminer. The
Applicant, Victor A. Snerker,ﬁameared at the hearing and presented testimony.
He was not represented by counsel. Mr. William Adams, Mr. Raymond W. Gray,
Mr. George L. Gerhart, and Mr. Walter H. Johnson 'appeared at the hearing and
preseni;edtestimnyins.mtoftheirobjectims. Mr. Tony Urick did not
: appearatthehearmgarﬂdidmtpreamttestmny Objector Mr. Walter H.
Johnsan §ffered into evidence a photocopy of a notice of appropriation of
wvater r:t.ght and Mr. George L. Gerhart offered into evidence a photocopy of a
mt;.ceofwaterright TheseweremarkedasObjectorJormson'sEdu.bitNo._l
and Gbjectar Gerhart's Exhibit No. 2 and were received into evidence without
cbjection. Mr Smerker explained that he intends to divert by means of a
gravity pipe out of Little Belt Creek into an existing dam and then to sprinkler

‘ irrigate on higher growd from the waters stored in the existing dam. He re-
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_quesl:.edthatthenepathgranttohima 2-year extension on the proposed
date for thecmpletlm of cmstmction-df thepro;ect Mr. Smerker testified

that his existing dam is also fed by a spring which flows about 1 miners inch.
Mr. &mkera@hmuatmemmnmmstedthgtmbegrantedaz-yea:
extension on the proposed date of canpletion is that he could not cbéain de-
livery of the plastic pipe which was, intended to conduct the water fram the
gate in Little Belt Creek into the existing reservoir, Mr. Smerker testified
that the existing dam covers approximately 1/2 acre of surface area and is
sppeoxicatedy 8't0'9 feet deep. Mr. Smerker testified that he has been irrigat-
1ng; pursuant to a water right in the amount of 500 miners inches with a prior-
ity date of apgroximately18Sl and that he irrigates approximately 80 acres
of alfalfa hay in Sections 24 and 25 on both sides of the creek pursuant to
this water right. Mr. Swerker has spent approximately $27,000 for ditches
and 1and leveling. Objector Johnson:: waters apprakimately 200 head of cattle
from the creek. Mr. Johnson ias seen the creek dry at his point of diversion
several times in July and August in the last fowr years. When he chserved
that ‘the creek was dry, he went upstream to Mr. Smerker's point of diveréioh
anithereltappearedtom. Johnson that Mr. aner:kerwasneedlesslydlvert-

‘ ugvaterf:unﬂmecreeksothatthemter/starﬂmgmporﬂsmﬂlefleldand
'hemgbas\:ei

Objecbor Mr. Raymond Gray waters approximately 50 to 75 head of cattle

_franthesmrcgofhttleBeltCreek. Mr. Gray has seen the creek go dry

very quickly and in 1961 constructed a well next to the creek to water his
cattle.

Objector Gerhart waters appraximately 100 head of cattle fram Belt Creek.
Mr. Gerhart has seen water being needlessly diverted fram the creek at
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ﬁr. Smerker's point of diversion in July and August and even into the fall

(hjecborbdansmte.rs approximately 150 cattle from Little Belt Creek. |
ﬁelastt»nyearstlacreekmscmpletelydxyatnr.Adamspointofdwerb
s:l.mmJulyarﬂAugust

Based on the foregoing, the fiiea:ﬂre:ordandtheamlicatimlof the
Montana Water Use Act and the Montana Administrative Procedures Act, the
following Proposed Findings of Fact and Conclusions of Law are hereby made
and entered by the Hearing Examiner.

1. ThéApplicant intaﬂstodivertﬁgallonspa:‘mirmte fram the

_swméofl.ittlelielt(:reektlmsghapipeintoastofageresexvoirconstnnted

off the main stream of the Little Belt Creek. Fram this offstream reservoir
he intends to sprinkler irrigate 12 acres of alfalfa.

2. Objector Walter Johnson has an apparent water right to stock water
200 head of cattle fram the source of Little Belt Creek with a priority date
of approximately January 12, 1906.

3 Objecto:_: Mr. Raymond Gray has an apparent water right to stockwater 50

t0-75 head of cattle from Little Belt Creek with a priority date of approx-

imately Sep,tanber 12, 1895.
4. ObJectorAdans has an apparent stockwater right to approximately 150
head of cattle with a priority date of appraximately 1905.
5. Oﬁjector George Gerhart has an apparent right to stockwater 50-100
head of cattle from the source of Little Belt Creek with a priority date of
appraximately August 15, 1886.
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6. Mr. Smerker's actual beneficial use as claimed in the 1891 notice
of appro;mjatim has apparently been perfected at 80 miners inches.
7. It appears that Mr, Smerker wastes water from the point of diver-

_simandattheplaceofusespeciﬁedin‘the1891thicaopr;rop:iatim.

8. The Applicant has had some @ifficulty obtaining the plastit pipe
required to complete his diversion.
Fram the foregoing Proposed Findings of Fact; the following Proposed Con-
clusions of Law are hereby made. .
PROPOSED CONCLUSIONS OF LAW

1. Under the provisions of Section ae—éso, R.C.M. 1947, a permit is
requ.red byAppllcant to appropriate water from the Little Belt Creek.
2. The rights of prior appropriators will be protected if this permit
is conditioned to protect those rights.
3. The proposed use is a beneficial use.
" 4, The proposed means of construction ar diversion are adecuate.
5. The criteria for issuance of a permit set forth in Section 89-885,
R.C.M., 1947, have been met. |
| é,' The Applicant, Victor Smerker's,past use pursuant to the 1891 Notice
of Appropriation gives him the right to divert only the quantity actually

put to béneficial use (apparently 80 miners inches; one minerfinch per acre
- irrigated) and mot the right to divert additional waters to the extent that

such @iversichs will dry up the creek.
7. The Application for Bemeficial Water Use Permit may be granted in
! _
accordance with the provisions of Chapter 8 of Title 89 of the laws of the

+

State of Montana.
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8; TtaA;pl:cmhasammgoodcauseforgrantmganextendedtJmelmt
bocmlple‘tetllepmo:]ect Based on the above Proposed Findings of Fact and Con-
clusions of Law the following Order is pn:oposed._

" PROPOSED ORDER

1. The Applicant's pemmit is granted allowing the appropriation when
svaliaiie il Elowig, of 0.1 cubic Bott e wacond oo 15 gallons par mdnuts

of water and not to exceed 36 acre-feetpa‘ammfranLittleBelt'Creék, a
tributaty of Belt Creek in Cascade County, Montana. The water is to be di--
verted from Little Belt Creek by means of a pipe at a point in the SE% NE%
NE% of Section 25, Township 19 North, Range 7 East, M.P.M., and stored in an
offstrean reservoir and to be pumped fram the offstresm reservoir and sprinkler
iz::iga‘tedronatotalof 12 acres, more ar less, in said Sectidnzs from May 1°
to October 1, inclusive,of each year. |

2. The permit is granted subject to all prior existing water rights, in-
cluding the apparent right of objector Johnson to stockwater 200 head of cattle
from the source of Little Belt Creek, the apparent right of objector Raymond

_ Gray to stockwater 50-75 head of cattle from Little Belt Creek, the apparent

right of objector Gerhart to stockwater 50-100 head of cattle from the source

" of Little Belt Creek, the apparent right of objector Adams to stockwater 150

head of cattle from the source of Little Belt Creek, and to protect those
shockwateu:‘rights the applicant shall insure that stockwater for 475 head is
reasonably accessible in Little Belt Creek.
3. The Ap{jnlwant's deadline for completion is tobe December 31, 1977.
mm

This is a proposed Order and will become final when accepted by the
Administrator of the Water Resources Division of the Department of Natural
Resources and Conservation. Written exceptions to this proposed order shall
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be filed with the Department within ten (10) days of receipt of same. Upon
receipt of any written exceptions by the Department, opportunity will be
provided to file briefs and to make oral arguments before the Administrator
of the Water Resc Division. ,

DATED this _||V™ day of_%iyv , 1975.
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