STATE OF MONTAHA
BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION
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IN THE MATTER OF APPLICATICN FOR

BENEFICIAL WATER USE PERMIT NO. FI;L ME oo

2632-s41F BY STEPHEN F. MCDONNELL —
APR - b 139y
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Pursuant to the Montana Water Use Act and the Montana Administrative Procedures
Act, after due notice a hearing was held at Three Forks, Montana, on October 8,;

1975 for the purpose of héaring objections to the above-named application.

A Proposed Order (Proposal for Decision) on the above application hearing was:
issued by the Hearihg Examiner, Allen Chronister, on November 13, 1975.

A Final Order was issued in this mattar on Santamber 14, 1976 hy +he Adminiétrator
of the Nater'Resources Division, granting a Pravisional Permit to the Applicant, with
specific conditions. |

As provided in paragraph 7 of the Final Order of September 14, 1976, the
Administrator hereby makes the following Introductory.Facts, Findings of Fact and

Conclusions of Law, and Order.

INTRODUCTDRY FACTS

“ 1. On Aﬂgust 2, 1978 the Department received a letter dated July 29, 1978
-from Mrs. Yolanda Blakely and Mr. Claude Watson with two color pictures enclosed.
. Said letter stafbs: “He have been seriously shorted our rightful water by
McDonnell's continuous usage of Rea Creek water during June, July, 1978 and
during May, June, Ju{y, August, 1977. We have not been able to irrigate our crops
this summer as we have been accustomed to since McDonnells started using the water
withouv sharing it with us, McDonnell refuses to quite pumping to his fieids.

We would 1ike to have a hearing as soon as possible to bring forth too numerous

. evidence to mail."
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2. A second letter datéd August 22, 1978 as received on August 24, 1978

by the Department from Howard Blakely, a]leged that he had, "photos and several

witnesses to the shortage of water dur1ng‘May 1977 and June, July, 1978 showing
a shortage of water in Rea Creek during this time due to McDonnell's continuous
usage and refusal to turn his pump off."

9. 0On August 24, 1978 the Department received a letter dated August‘23,

1978 from Ms. Audrey Henry which stated in part; "I am writing this letter to

request that the provisional permit issued to Stephen f. McDonnell issued by the

Department in accordance with the decision of the administrator.dated September 14,

1976, not become final as of September 14, 1978, for the following reasons:"
Ms. Henry stated four specific reasons against finalizing the Provisional Permit.
She states further, "I feel that if the Prdvisiona] Permit issued to Stephen F.
McDonnell becomes final without the required measuring device in the Burrell Ditch,
and without him having acquired a Tegal right to the appropriated waters in the
Burrell Ditch, or a legal right in the ditch, that any objections in the future
to interference with ﬁy water rights wouid serve very little purpose. I thirk
every.one is aware of the problems involved at this time and that if a further
order was ﬁade requiring theAnecessary measuring devices, the distribution of the.
water could Se recagnizing the prior rights. I would appreciate your department
investigating my complaints and cbntinuing this matter for further investigation
after proper meqsuring devices have been instalied." - |
4, Paragraph 7 of the Final Order of September 14, 1976, prOV1des as follows
“7. In the[event that any of the objectors or other-existing
waterér1ght users have factual proof within a two-year
per1od after the erfective date of this order showing that
they are being adversely affected as a result of the

Permittee's appropriation during the period granted, to the
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point that‘they cannot reasonab1y.exercise their prior water
rights under any changed condifions, they must.inform the
Deparfment and the Permittee in writing setting forth the
factual proof by corrtified mail immediately of such aI]eged
factual adverse effect, and upon receipt of said notice the
Department will conduct a full field %nvestigation of the
alleged factual adverse effect, prepare a written report of
the findings and the Administrator of the Water Resources
Division, after consideration of all facts presented will
issue an appropriate order to all concerned parties, including
any modification of the permit; if necessary. The Order as

issued shail be final in answering the alleged adverse

. effect 'and may further condition, modify, or in an extreme

case, revoke Prbvisional Permit No. 2632-s41F."

B, On.August 10, 1978, Gregory VanVoast, Water Rights Analyst for the
Department's Water Rights Bureau, conducted a field investigation as requested by
the aforesaid complaints. A report dated August 21, 1978 was prepared by Mr.
VanVoast and is part of the Application file.

Mr. VaﬂVoast's report summary states as follows:

"From what I saw, and from the information I received from

'}both Mr. Reider Kelstrup and Mr. Stephen'McDonneI], it is
igpparent that there ic sufficient water in Rea Creek to
;atiﬁfy Blakelys and other existing water users. There is
also sufficient water in the stream to satisfy the Weber
water Qsers should they have any water rights out of Rea

Creek. This is\questionable as no one from Weber Ranch
was available to consult, nor was there any mention of their

water rights in McDonnell's file. It is further apparent
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that the Blakely-Weber complaint is false and accompanying

. | pictures are a complete fabrication." 4
' _ 6. On August 24, 1978 in response to the Audrey Henry Complaint, Mr. VanVoast
-and Lyle MacDonald of the Water Rights Bureau,.and Mr. Larry Brown, lir. duiisr
Peterson and Mr. Ken Cnr;st of ctne jecnnical Seryices Bureau cbnducted a second
field 1nvestigaff0n and met with Mr. and Mrs. Blakely, Mr. and Mrs. Henry, James
Phillips (an irrigator employed by the Henrys) and Mr. Claude (Rick) Watson of the
" Weber Ranch. A report dated September 12, 1978 was prepared by Mr. VanVoast and
is part of the Application file.
Mr. VanVoast's report summary states as follows:
"I feel we should address aurselves only to the question as
to whether Mr. McDonnell has complied with the terms and
conditions of the permit. Larry Erown has been given Mr.
McDonnell's measuring device data for consfderation. If the
. | measurement method is deemed adequate, the file should be
closed. Should the method not be adequate, he should be
advised that an adequate device must be installed prior to
the 1979 irrigation season. If so, he should further be
advised by the Department as to what is acceptabie as an
adequate measuring device. Possibly, he should also be
required to submit measurements to the Department at reqular
Eintervals. It 15 apparent'that the Blakely objections
were filed in bad faith and do not deserve further consideration.”
Based on the aLove Introductory Facts, following Findings of Fact and Conclusions
of Law are hereby made:

FINDINGS OF FACT AND COHCLUSIONS OF LAW

1. Under the provisions of paragraph 7 of the Final Order of September 14,
.,_ 1976, the Department must conduct a full field investigation of the alleged factual

adverse effect, prepare a written report of the field investigation and provide it
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_ to the Ad&inistrator, and the Administrator must prepare and issue an Order
. answering the alleged adverse affect. |
' 2. The Department caused to'bé conducted two field investigations in the Rea
Creék area on August 10 and August 24, 1978;:35 required by Paragraph No. 7 of
the Final Order and written field investigation reborts of the findings were sub-
~ mitted to the Administrator.

3. The field investigation reports state that no evidenée of adverse water
use by Mr. McDonnell could be found and that it.is'abparent that there is sufficient
water in Rea Creek to satisfy existing water right users.

74. Applicants Exhibit No. 1 shows that he does have through purchase a legal
_right to convey 1,300 gallons per minute of water through the Burrell Ditch.

5. It is the finding of the field investigations and discussions with Mr. |
McDonnell and the Bozeman A.S.C.S. that Mr. McDonnell does have a measuring device,
which is an existing concrete_cqlvert under a road which is three feet by four

.‘ feet wide, by ‘24 feet long. The Department Hydrologist states in his report
that, "if .the culvert has been properly surveyed for slope and a staff gage or
calibrated rule is utilized to measure water levels then the facility may produce
valid cross sectional measurements." |

6. The Department must determine if the measuring device being used is
adequate or suitable to be in compliance with the conditions of the Final Order
and Prpvisionat_Permit in order that accurate measurements can be taken and
recorded to sho@ what, is being diverted through the Burrell Ditch, as well as,
to protect'prio; exjsting water rights. |

7. The Permittee's Provisional Permit is subject to all prior water rights

in the source of supply, -and any final determination of prior existing water

rights as provided by ilontana law.
° |
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8. Pursuant to the Final Order of September 14, 1976 the Administrator of

the Water ReSources_Divisidn. after consideration of all facts presented, will
issue an appropriate order to all concerned parties, including any modification
of the permit and Final Order, if ABCCSSATY.

8. Pursuant to the Final Order of September 14, 1976, this Obuer as issued
shall be final in answering the alleged adverse effect and may further condition,
modify, or in an extreme case, revoke Provisional Permit No;'2632—s41F.

Based upon the Findiﬁgs of Fact and Conclusions of Law, the following Qrder is
hereby made: |

ORDER

1. The Final Order of September 14, 1976, with the conditions contained
thereih to the granting of the Provisional Permit to the Permittee, stands as
issued, except said permit is further conditioned as follows:

A. The Permittee shall_submit plans and specifications'for a
syitable measuring device that must be installed and main-
tained to measure the flow of water from the Burrell Ditch
into Rae Creek, (an existiﬁg structure or facility céuld
possibly be.utiTized) to the‘Department for approval prior

;‘to~the beginning of the 1979 irrigation season. Said
suitable measuring device shail be in an operating order
pqioh to the appropriation of water for the 1979 irrigation
seéson.

B. Thé Permittee shall maintain any approved measufing device to
réasonably control its accuracy, and keep a periodic measured
log record of the flow of water passing through the measuring
device noted in condition "A" above.

C. At the Permittee's diversion pump site an adequate measuring

| device or flow meter shall be installed and maintainaed to enable

the Permittee to keep a record of all quantities of water
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divefted and used, as well as, the periods of such diversion
and use. A permanent log record shall be kept showing the
qbove data. Such records shaT]Ibe presented by the Permittee
to the Department upon demand by the Deparumen:.

D. This Ordef shall be final in answering thé alleged adverse
effect, and the above conditions, including the Final Ordef and
Provisional Permit conditions shall hold in full effect for

any successor in interest of the Permittee herein named.

. / g I;”'J
> / 7 M
Done this /5 day of a"}a"’"—’ , 1978.

/ s ;7

,"‘/ ' . ‘-._.// .

C s LT DS S
Idministrator, Water Resources Division

DEPARTMENT OF NATUAL RESQURCES

AND vlrisc,




STATE OF MONTANA
BEFORE THE DEPARTMENT OF NATURAL RESOURCES
AND CONMSERVATION
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IN THE MATTER OF APPLICATION FOR )
BENEFICIAL WATER USE PERMIT NO. ) FINDINGS OF FACT, CONCLUSIONS OF
2632-s41F BY STEPHEN F. McDONNELL ) LAW, AMD ORDER

-

Pursuant to the Montana Ha;te'r Use Act and the Administrative Procedure
Act, after due-notice a hearing was held on October 8, 1375, at Three Forks,
Montana, for the purpose of hearing objections to the above-named applfcatfon.

7 The Applicant, Stephen F. McDonnell, was represented by John Scully, "
Esq., of Bozeman. H. A. .B31inger, Esq., of Bozeman, represented the Objectors
Yolanda Blakely, Theadore Sharinon, Merton C. Mysse, and Audrey X. Mysse. )

A Pr_'qposed Order (Proposal for Decision) on the above hearing was’ issued
by the Hearing Examiner, Allen Chronister, on November 13, 1975.

The Proposed Order as §ssued provided that the Order would become final
when accepted by the Administrator of the Water Resources Division, and that any

written- axcaptions to tha Proposed Order must be filed with the Administrator
within ten (10) days of service of the Order upon the parties heretn, and upon
receipt of ‘any written exceptions, opportunity would be afforded to file briefs

and request oral argument before the Administrator.
On Hb\feuber 28, 1975, -the Department received an Exception (Objections

RS-

to Proposed Findings of Fact and Conclusions of Law) dated Hovember 25, 1975,
filed by H. A .-Ba}inqer on behalf of his clients and the objectors, Yolanda
Blakely, Theodore Shannon, Merton C. Mysse, and Audrey K. Mysse, 1n opposition to -
the Hearing Examiner's Proposed Order of November 13, 1975, in the matter of
Applicatfon No. 2632-s41F by Stephen F. ¥cDonnell. )
On January 15, 1976, the Department received Mr. B§l1nger's Brief
supporting his Exception f{lad on behalf of his clients in apposition to the -'_*
Proposed Order. .
On January 28, 1975, the Departmeni received a letter from Mr. Bolinger
requesting an oral araument hearing before the Water Resources Division ! w
Administrator to support their objections, exception, and brief.
On February 4, 1976, tpe Department received a Reply Br'f_éf (Brfef in ‘
Opposition to Objections filed by Yolanda Blakely, et al.) dated February 4, 1976,
as filed by John P. Scully on behalf of his client, the Applicant, Stephen
F. McDonnell.
The Department by 1ts letter of February 5, 1975, to Mr. Bolinger,

with copfes to Mr. Scully and Mr. McDonnell, stated that since oral argument
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had been requested, this matter would be forwarded to the Administrator of the
Water Resources Division for scheduling of a nearing, and further, that all *
parties would be notified by certified mail when the hearfng date, time, and
place have been se]écted.

The Administrator of the Water Resources Division issued on March 2,
1976, a Hotice of Hearing on Exceptions in the Matter of Application for
Benaffcial Water Use Permit No. 2632-s41F by Stephen F, McDonnell, stating that
on Wednesday, March 31, 1976, at 10 a.m., a hearing would be held before the
Administrator fn Room 211 or the Conference Room as the situation may require,
of the Department of Naiura‘! Resources and Conservation Bu'!'lding-, 312 South Ewing,
Helens, Montana. The pﬁrpose of the hearing was to hear oral argunenlts in
support of the written briefs. If certain parties did not wish to make oral
arqument, they were requested to so advise in writing before the hearing of their
wish to waive this right. In such case. the briefs would stand as filed. This
Notice 6f Hearing on Exceptions was mailed by certified mail to all parties in
this matter, including the original objectors and their attorneys.

The ora) argument hearing was held in Helena, Montana, on March 31, 1976,
in the Dgpartnent Conference Room for the purpose of hearing oral arguments
in suppou;t:of the objectio}ls. exception, a'nd briefs.

' St;phen McDonnell and his attorney, Mr. Scully, appeared at the hearing

and presented testimony in support of the Application and Reply Brief as filed.

mjec‘p_r Blakely appe;red at the hearing and was represented by Mr. Bolinger,
and présented testimony in support of their objections, exception, and brief
as filed. /

The hearing was also attended by three Department personngl, other
than the Water Resources Division Administrator.

The Adnintstrator of the Water Resources Division hereby makes tﬁe
following Final Order, based on the Hearing Examiner's Proposed- Order of
November 13, 1975, the objections, exceptions,r briefs, the testimony of the
oral argument hearing held on March 31, 1976, and all pertinent information and
documents filed by parties to this matter, and made a permanent record of the
Application file.

The Proposed Findings of Fact, Conclusions of Law, and Order in this
matter as entared on November 13, 1975, by the Hearing Examiner, are hereby
adopted as the Final Findings of Fact, Conclusions of Law, and Order, excent

that the Proposed Order is hereby modified.




FINAL ORDER

1. The A?plicant's Provisional Permit is hereby conditionally granted
for Application lo, 2632-s541F.to appropriate when available and not needed to
satisfy prior water rights downstreaﬁ in the Madison River 2.89 cubic feet per
second of water or 1,300 gallons per minute, not to exceed £33 acre-feet per B
annum, from the Madison River, a tributary of the M{ssour! River, {n Gallatin
County, Montana, to be'diverted from the Madison River at a point in thé SWh Sy SWiy
of Section 8, Township 1 South, Range 2 East, M.P.M., dropped into the Flad'[son
Dike and Drain Ditch, then 1nto the Burrell Ditch, thence dropped into Rae Creek,
and rediverted by means of a pump from the Fast Branch of Rea Creek at a point
in the Nwy SE% NEx of Section 33, Township 2 North, Range 2 East, M.P.M., and
used for sprinkler irrigation on 110 acres in Sectian 3, Township 1 Horth, Range
2 East, and 100 acres in Section 34, Tawnship 2 North, Range 2 East, M.P.N.,
containfng a total of 210 acres, more or less, from April 15 to October 15,
inclusive, of each year.

2. The Provisional Permit does not grant the Permittee the right to any
natural drainage wate.rs from Rae Creek, only those waters applied for and qranted
to be .appropriated from the Madison River. Rae Creek for purposes of this permit
can cnl-f. be used by the Permittee as a carrier of the appropriated Madison
River uatér.

3. The Provisional Perm‘tt_ as qranted 1s subject to all pr-1or_water rights
in the sourcq of supply, and_any final determination of prior existing water rights
as provided by Monrtana Taw,

4. The Permittee must ot alter the headgate or ditch of the Madison
River Dike Ditch. '

§. The Permittee must secure, if he has not already done $o, adequate
legal rights to the use of the Burrell Ditch and other routes of necessary water
conveyance.

6. The Permittee can only divert water from the Madison River Dike Ditch
into the Burrell Ditch when there is sufficient water in the Madison River Dike
Ditch tp‘ satisfy prior rights. A suitable measuring device must be installed
and maintained to measure the flow of water from the Burrell Ditch :into Rae
Creek, and further, that the Permittee never pump from Rae Creek more water than
wifch flows i{n from the Burrell Ditch without adv;erse] y affecting the prior -
water rights and ditch ri gh;s to the Burrell Ditch and the prior water rinhts

to Rae Creek.
7. In the event that any of the objectors or other existing water-right

users have factual proof within a two-year period after the effective da_te of
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this order showing that they are being adversely affected. 2s a result of the
Permittee’s appropriation during the period granted, to the point that they can-
not reasonably exercise thelr prior water rights under any changed conditions,
they must inform the Department and the Permittae 1in writing setting forth the
factual proof by certified mail immediately of such alleged factual adverse
effect, and upon receipt of satd notice the Department will conduct a full field
favestigation 5f the alleged factual adverse effect, prepare a written ;eport
of the findings and the Administrator of the Water Resources Division, after
consideration of all facts presented will {ssue an aopropriate order to all
concarned parties, including any modification of the permit, if necessary. The
Order as issued,shall be final in answering the alleged adverse effect and may

further condition, modify, or in an extreme case, revoke Provisional Permit

No._ZSBZ-sQlF.‘ !
a 8. “Th§_1ssuance of this Provisional Permit b;'the Department 1n no way
reduces the Permittee's 1iability for damage caused by the Permittee’s exercisa
of his Provisional Permit, nor does the Department in 1s§u1ng the Provisional
Penm{t'fn any way acknowledge T{ability for damage caused by the Permittee's
exercisa.bf his Provisiohal Permit]
_ Th; Department reconméﬁds that all parfies in this matter properly {install
and maintain adequate measuring devices to fit their particular individual
situation wh;fg pract1ca1.an&ikeep 3 1og‘of records of water used or proof o}
their water rights. * '
’ )

Done this

mTn¥strator, Water Kesources D1vision
DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION )

NOTICE: Section 89-8-100, R.C.M. 1947, provides that a person who is aggrieved
by a final decision of the Department 1s entitled to a hearing before
the Board of llatural Resources and Comservation. A person desiring a
hearing before the Board pursuant to this section must notify the
Department in writing within ten (12) days of the final decision.

Address: Department of Natural Resources and Conservation
Hatural Resources Buflding
32 South Ewing
Helena, MT 59601




BEFORE THE DEPARTMENT
oF
NATURAL RESOURCES AND CONSERVATION

IN THE MATTER OF APPLICATICN )

FOR BENEFICIAL WATER USE PERMIT ) PROPOSAL FOR DECISION
)
)

NO. 2632-s41F BY STEPHEN F.
McDONNELL

- - Dl ol sl o

Pursuant to the Montana Water Use and Administrative
Procedure Acts a hearing upon this application and objections
to it was held at Three Porks, Montana, on October 8, 1975.
The Applicant was represented by John Scully, Esg., of
Bozeman. H.A. Bollinger, Esqg., of Bozeman represented the
Cbjectors Yolanda Blakely, Theodore Shannon, Merton C. Mysse
and Audrey XK. Mysse.

MEMORANDUM

The project represented by this application has been
installed and was in operation during the 1974 and 1975 irriga-
tion seasons. According to the Applicant's.testimony. he
planned the system in the fall of 1972 in cooperation with the
Scil Conservation Service, and it was not until sometime
in 1973 the: he learned of the necessity for securing a permit
to appropr:ato rater. Nevertheless, water was appropriated
thrcagh the system for irrigation during the 1974 and 1975

seasons.

The Applicant’'s project is basically an appropriatiqn of
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water from the Madison River through a systen cf ditches andé a
natural watercourse. The diversicn begins with the existing
Madison Dike and Drain Ditch which diverts water from the east
side of the Madison River in the SW 1/4 SW 1/4 SW 1/4, S. 8,

. 1 S., R. 2 E. in Gallatin County., This Dike Ditch was con-
structed in the late 1940's by the U.S. Army Corps of Engineers.
The Dike Ditch heaczate is generally completely opened iﬁ the
spring and closed in the fall, and catches whatever water

flows into it from the Madiscn River in the meantime. Thus the

level of water in the River determines the amount of water flow-
ing in the Dike Ditch. In most years there is apparently more
river water flowing through the Dike Ditch than is appropriated
from the river through that ditch.

The Dike Ditch flows north parallel to the river, and in
§. 9, T. 1 N., R. 2 E. the Burrell Ditch taps water from the
Dike Ditch and runs in a north-easterly direction until it
empties into Rea Creek in Section 4. The Burrell Ditch was
evidently unused for a number of years, but was cleaned and
enlarged to its original capacity of 1600 miners inches about
one year ago.

Rea Creek flows generally north, and in Section 33, T. 2 N.,

R. 3 E. The Applicant's pump statiorn diverts water from the

creek to sprinkler irrigate about 210 acres on a bench east of

the creek in Sections 3, T. 1 K., R. 2 E, and 34, 7. 2 N., R. 2 E.
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The Applicant thus transpores Madisor. River water to his point

of divorsion and pumps oue of Rae Creek

gallons pPer m
As noteq above, the Dike Ditch was constructgd by the

Corps of Engineers, *vuich evidently stili generally oversees
its manacement, The right to convey water through the Dike
Ditch, or more correct;y to use unapprop:iated‘river waters
already flowing 1ﬁ the ditch, dependa Solely upon water
Supply and not upon owﬁership o rights jin the ditcn., The
daily ma2nagemenc of tha bike ditch ig Bupervisged by three

or the headgate on the river, o Pushing mere river water
dowr the ditch. M, Darlington, one of the commissioners.

feels that more water Currently flows down the Dike Ditch than

ditch. This, of course, may not be true in extrenmely dry years
when little rivar water flows into the Dile Ditch. (The river is
Rot the only source of water for the ditch, however, ang up to

one-half itg flow comes from 8eepage ang inflows from othrer

streams.)
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Proparty 1nt-£olt in a diteh. The objection will be overruled.
Both the A plicant and Dr. Rea, Secretary of the Burrell Ditch
Company, testified that it continea the agreement between the
Applicant and the 4greeing owners. Whether it ig conpccent to
- accomplish the Purported transfer jig irrelevant.

Essentially, what is involv~d here is a dispute over the
ownership rights in the Burfell Ditch. fThe Applicantnand all
the owners xcept the Mysge's claim that the Applicant has
acquired a right in the ditch. The Mysses have not consented
to thig and claim the Applicant has no such right. while this
dispuie night pe crucial to the Success of the Applicgnt's
Project, it is not a diipute which the Department can resolve.
The Department has no juris@iction Or power to determine the
relative real Property rights of various parties,

It was evident from the hearing that there was sufficient

fere with any uses they have Planned for the Burrell pitch. Thus,

Burrell BDitch, éveryone connected with it has either consented
Or will not be harmed. The responsibility, therefore, is upon

- Eho Applicant to insure himgelf that he hasg sufficient legal
basis to use the Burrell Ditch. If anyone believes that he does

not, the cou is the appropriate forum for raising that question.
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The followihg Persons appeared 48 Objectors at the hearirg:

l. Mr. Gordon Darlington ig one of the commissicners
of the Madison River Dike ang Lrainage District, ard ig
thus responsible for management of the Dike Ditch,

comnissioners ’

existing headgate not be modified, and so that no actiong

be taken to increase the flow dowﬁ

Dike Ditch at 2 point below the Burrell Ditch, and another

Place irrigateqd from Rae Creek a4t a point below the Applicant's

point of diversion on that stream, The Mysses also claim g

3. Howard Blakely represented the objection filed in
the name of Yolanda Blakely anag Theodore Shannon. He jgs

currently farming the Shannon Place, which ig being Purchased




CA

- in .ny way during the summer. I

by his wife Yolanda. Last seascr, his firge 7ea: farmirng

the place, he irrigated 30 acres o¢ corn frem the
Branch of Rae Cre .k under a claimecd 2Fpropriaticn cf 1g¢

miners inches.
Mr. Blakely testified that his corn Crops require a

Precise application as to time and arount of water. In

the sumer of 1975 he testified that there was a shcrtage

of water in the creek where th

e Applicant wasg Pumping and
a surplus when he was not.

PROPOSED FINDINGS OF FACT

l. The Applicant's Project involves the appropriation of

into the Madison Dike Ditch,
then through the Burrell Diteh into Rae Creek to t
diveraion.

water fram the Madison River,

he point of

The Applicant's 200 horsepower Pump on Rae Creek has
the capacity to Pump 1300 gallons Per minute, and the Applican:
desires to appropriate up to 630 acre-feet of water Per year to

sprinkler irrigate approximately 210 acres. This system was in

use during the irrigation seasons of 1974 and 1975,

2. There is a fixed cuantity of water which flows from

the Madison River into the Dike Ditch each irrig.tion Season,

beginning with the opening of the headgates in th= spring. They

are opened and the flow through the Dike Ditch is not regulateq
7 most years more water flows

from the river into the Dike Ditch than is necessary to satisfy

Ditch. The uike Ditch is essentially a pPublic ditch, constructed
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Ey the Corps of Engineers ang maintained by three local
Commissioners, |

3. The Burrell Ditch, transporting water from the
Dike Ditch to Rae Creek, is a Private ditch which was con-
structed in the early part of this century. It was unused
for many yYears until about 1974 when it was cleaned and re-
habilitated to its origina} carrying Caracity of 1600 miners
inches. This work was pPaid for by the Applicant and most of
the successors to the original owners of the ditéh. except
for the Myggees. The Applicant claims to have purchased the
right to carry 112 miners inches (or 1300 gallons per minute)
through the Burrell Ditch. The Myssees dispute this claim,

4. The Burrell Ditch has sufficient capacity to trans-
port the Applicant's appropriation.

5. Rae Creek ig a relatively small natural stream into
which river water is dwrped from the Burrell Diteh. The high- ‘

est flow in the creek occurs ir the fall. The Applicant

measured the flow in the creek just at itsg forks in October,
: 1975, and found it to be 3350 miners inches, The Burrell
; Diteh was contributing 628 miners inches.
6. The Mysse's claim the prior right to 259 miners
inches of irrigation water from the Dike Ditch and the natural

flow of Rae Creek.

7. The Flakely's claim the Prior right to 100 miners




PROPOSED CONCLUSIONS OF LAV
\\

‘1. There are unappropriated waters in the Madison River,
. 2. TIhere are Unappropriated waters from the Madison River
flowing into the Madison pike Ditch which are, in most years,
Surplus to the needs of those Persons appropriating water from
the diteh.
3; There are persors appropriating water from the Dike
Ditch and gae Creek with prior existing.rights.
4. The Cbjectors’ Prior rights can be adequately Protected
by properly conditioning the Applicant's permit.
PROPOSED ORDER
The application of Stephen McDonnell should be granted
as filed subject to the following conditionsg;
l. That the Applicant not alter the headgate or ditch
©f the Madison River Dike Ditch.

flow of water from the Burrell piten into Rae Creek, and that
the Applicant hever pumped from Rae Creek more water than flows
in from the Burrell Djitch,

4. That the Applicant divert water from the Dike Ditch

left ip the Cike Diteh to satisfy prior rights.

CASE #2632









