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Vi : A hearinq was held pursuant to the Montana Adminfistrative Procedure. nct

1'.

and the Hater Use Act’ on November 7, 19?4 in Lewistown. Hontana, for the :

purpose of hearing objectiene to the above-named aenlication. Tha Apoiicant wes

y

2 e vl i e a3 o

present and reoresented by his counsei Bob Foster. Ese.. of Lewistown, .bntana

Tta object r, Clarence Sweeney, appeared and presented testinony and was.

rspresented by his counsel W1114am Snoja, Esq.. of Lewistown. The Appiicant

L]

offered into evidence an A.S5.C.S5. map of the Fish Creek area. " This map was o

2E

received into evidence without objection. The objector offered into. evidenceﬁ’

,:,:

an aeria1 photojraoh of the Fish Creek area and was received nto evidence it

without obJectiou. ‘Bafore the Applicant presented his cvidence, the nbjector

throuqh his at torney formaliy objected to the hearing of any evidence concerning ;fk}f

irrigation as & beneficial use. _At the end of the hearinq. this objection was ik o

overruied as unnecessary for th2 reason that m e ‘dence had been oresentgd ;i' P
«' >, ,...'

concerning irrigation as 2 beneficia1 USE. ~ x.f{:;f

A Proposed Order (Proposal for Decisfon) was {ssued by the Hearing Examin-r,. f'h;

James Lewis, on Decenber 19, 1274,

The Proposed Order as jssued provided that the Order would become final .]

when accepted by the Administrator of the Hater Resources Division, and that

_any written exceptions to the Proposed Order must be filed with the Rdninistrator

within ten (10) days of serviCe of the Order upon the parties herein, and upon

\‘»H' '

receipt of any written exceptions, opoortunitv would he afforded to fi1e briefs~ﬂ ' LA

: an( request ora1 arnunent before thae Administratar.

F-tlz 0n January 9. 1975, the Department received a letter of Excention dated‘x;
E ﬂ 2

On January 10 1975 “the Department received A Tetter dated January 9 1975.

from K. Robert Foster in reply to Mr. Smja's ?ntter of Exception dated




The Department b iis lattor 27 "lpe 30 13770 5n e, Soofa and a copy to
Mp, Sweeney, and by a sutseayent senarato latter to Mr, Fnster, atternted to
settln this mattar with iract rorlies 42 ', STota’c fucontion lotter of
January 7, 137% and 'ir. Foster's reply letter of Januarv 9, 1977,
Since thie matter could not be settled, the Nesartment by latter of July
' 30, 1375, tinformed ‘fr. Snoja of his omportunity to ‘1ﬁe a Trief supoorting his
_Exception. On August 1%, 1775, the Demartment recefved . Snofa's Brief dated
‘:nuéust 15, 1375, and on Seoterber 25, 1275, the Departrent recelved a Reply
Brief from Mr, Foster dated September 24, 1375, and filed on bahalf of the
App]icant. Pat Mcneynolds.
" The Departuent by letter. of October 15, 1975, to Yr. Spoja with cepies to '
Hr Foster. Hr. McReyno!ds, anirh- Sweeney, stated, "In your letter of September '
A%y you requested another hearing be held in Fernus County to deal direct!y ‘
uith evidence concerning water rights related to the subject applicatien._,Pleese

‘v.

be adv1sed that efter discussinq yeur request with our leqal staff, 1t has been

“"make ornl"
ifbre theiidm{nistretor of the Hater Resources Division. Foliowing th1s ﬁ;aring

i'-*a '..‘

.'ﬂ the Adm1n1strator tan efther 1ssue 2 Final Crder on the ann11ca*ion or remand

T 1t_for 1ack of evidence for' another hearinq at Lewistown, Therefore. pTeese ba S

o review and schedu]ine of an oral argument hearinq The Administrator w111 netify
er;e yeu of the time. p1ace. and date for- said’ heer1n1." ‘ ;
The Administretor of the water Resources Division 1ssued on NOVember'iﬂ
1975. 3 Notice of }harinq on Excentions fn 'the matter of Ann1ication No. 2427-5415
~-by Pat HcReynoIds. stating shat a hear1nﬂ would be held nn Thursday, "mcember

R
4, 19?5 ‘et 11 a.m‘, before the Admfn1strator of the Yater Raesources Divisfon. 2

in Room 211, of the Department of Natural Resourcas and Conservation Buildi'

g . 32 South Ewing,,ﬂelena. Montana. The purpose of the oral argurent hear1ng

% "*"'-’ : & L
,Conservat;nn,auildinq. ; "ﬁ;i.~ ?- . ; J
“¥ [INEF 0

The Adninﬂstrator of: the Hazer Resources Division issued on Hay 3 :

;‘I'Ya b

3




remanded for further heariny hv s50 Admindist-ator apan raading the racard in

this matter and Yistarina to the taoe pacording of tha aroceedinas hefare the

foynd that thaw=a wag {rc Ffirinnt aytdancza *n

Wparina Cxaminar, and !4 eoez

sustain the Propasal for 2aciston,

A re-and hear1nq on Appiication NHo. 2427-s41%5 was sraedutad for

Wednesday, May 26, 1976, at 1 p.m., in the Courtraam of tha Faraus County

cOurthouse in Lewistown. tontana, with Allan Chronister as the designated

Hearing Examiner. This Notice of Ramand Hearing was {ssued by the Administrator

:on Hay 13, 1976, and matled to all parties on May 14, 1976, by certified mail,

: return receipt requested. )
The Department received a letter from Mr. Sooja datea May 17, 1976,

requestinq at least a 3)-day delay in the remand hearini srhnduled for May 2

1976. in Lewistonn. Hr. Foster was coutacted by telephone on May 19, 1976.iat

10 30 a. M., and aqreed that the 30- 1ay»de1ay request couid be granted. avf‘

1etter dated May 19, 1976, to Mr. Spojawith coples to Mr. McReynolds, Me. Foster,’ ‘

- and Hr Sweeney. the Department qranted Hr. Spoja's request, and on tay 13, 1976

::fthe Admdnistrator of ‘the Vater Resources Division issued a Notice of Schedu]ed

Penr1ng Postponement stating that the remand hearing on. App11cat1cn No. 'f} ke Tt

u'2427-s415. original]y scheduled for Hednesday. May 26, 1976; in the Courtroom

_'of the Fargus County Courthouse 1n Lewistawn. Hontana. is postponed unt11

further notice.~
' - Mr, Spoja by letter of June 18, 1976, to the Department indicated that

“j'progress was being made and a Stfpulation possibly could he agreed to in uarly

4

“July with Mr. Foster, counsel for, the Applicant ' 51

On September 1, 1976, the. Denartment received a letter dated August 31..

1976 and an attached Stipulation with an Exhibit "A," dated July 30, 1976

_ Stinulation dated July 30, 1976, was signed by Pat McReynolds, the AppTicant.

ﬁ‘iﬂ'and Clarence J. Sweeney, the objector.
. The Administrator of the Yater: Resources Division hereby makes the follou1ng L

"gFinal Order, btsad on the Proposed Order (Proaosa] for Decision) jssued by the

Huw

Jtipti‘lliiql"\ __6? ._July 30.
totthis matter}(nd made a pennanent record of the anv1tcation file. p-:\ifx ¢{

1975. and m pertinent infornation filed by m pa m- ’




to roincide with tho a-raajegianc ' Itingiasine af Tytn 27, 1974, and excen*

shat “he 2roposed Tedar fs furtnar Sadif as ol

Fpus| eensd

1. ‘ﬁe_#aaiiceﬂt's Srayisional Permit 15 Musaty conaitionally 1ranted..
subiect =n, attached and aafe a nart neroaf, tae Seicgtatin- af Sulv 33,1975,
for Appldcatian ‘o, 2377-5%15 Lo 2dcrooriaie 425 1211718 rer ninute of waler
not to exceed 4 acre-faot zer asnum, in Ferius County, “ontana, to Ye diverted . X

from six developed sorin~s. tritutary to Figh Croak, and {manynded in a d-acra-

foot storage reservoir at a point in the MWy HEk “ify of section 23, Township 58
17 torth, Range 18 East, '.P.M., and used for stock waterina from January 1.to T‘*?i’
December 11, iaclusive, of each year. ; ‘ ;}

2. The Provisional ?ermit is qranted subiect ta 211 nrinr water richls fﬁ‘
fn the source of suoply, and any final determination of prior exisflnﬁ ;qtér ’QE
_rights as provided b, Montana law, | ' - ?%
3. The issuinn of.this Pfovisinnal Permit by the Department'¥n no way ‘ .jgf

‘,redﬁces the Permittes‘s 11ability for damage caused by the Permittee's excerise . k.
:'qf Ms Provisiona1rPernit. nor Joes Lhe.oepartment fn issuing the Proviifonﬂ) ?ermif'{3§
ninqqny.way_acknow1edge 11abi11ty for damane caused by the Permittee's eif;fcisg ' ;
| r:"bf_ Ms Provistonal Permit \ | s
4 T4, Tﬁg stipulation of July 32, 1376, as agreed udon and sinned bi’th;
" Applicant. Pat McReynolds, and the.Objéctor. Clarence J. Sweeney, is heraby '

i Stfached to this Final Order and made a part hercof. e

" Recommendation

_The Department racommaends that all n2artfes in this matler praperly {nstall

and maintain adequate measuring devices to fit their narticular indfvidual
situation, and keap a loq of records of waiar used for thelr own groof of i

their water rights.

- Done this_

s o . DEPARTHENT OF HATURAL
. AND CONSERVATION -

by .2 final dectsion of the Dedartment is eptitlasd to a hearinn defore
. - the Beard of Natural Resources and Conservation. A person desiring a,
'<,~;giﬁ;g‘“hetninq befora the Board pursuant to this section must notify SR

Department 1n writing within ten (10) days of the final decis{oq%;-» e
' % L
j.:‘{;‘T

v

Address: Department of Matural Resources and Conservation
: Natural Resources Sufldina . :

32 South Ewing
: 5 .

et

. NOTICE: = Section 89-3-107, R.C.M. 1947, provides that a person who ‘{5 agqrieved .- 3y
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| BEFORE THE _DEPARIE:
NATURAL RESOURCES AND CORSERVATION
OF THE STATE OF MONTANA

o = e A P e - e A o A D T W A e e e S 0P e e e e sk R

"IN THE MATTER OF APPLICATION
FOR THE BENEFICIAL WATER USE

)
PERMIT NO. 2427-s41S BY )
PAT MC REYNOLDS. i Y

The above entitled matter camé_before the undersigned for FINAL ORDER
AND DECISION after receipt of the PROPOSAL FOR DECISION issued by
James A. Lewis, Hearing Examinertldated December'19, 1974. EXCEPTIONS'

~ to the PROPOSAL FOR DECISION'were fi?éd by Clarence J. 'Sweeney,‘an objector,

and by William A. Spoja, Jr., attorney for Mr. Sweeney. A hearing on

EXCEPTIONS was scheduled for Thursday. Oecember 4, 1975, at 11 a.m., in

- f'Helena, however, none of the parties 1nvo]ved in this matter appeared.

Upon reading the record in this mhtter'and Tistening to the tape '

| recnrd1ng of the proceedings before the Hearing Examiner, I find that there .

is insufficient evidence to sustain the PROPOSAL FOR DECISION.

~NOW, THEREFORE, IT IS HEREBY ORDERED, that the above-entit1ed matter
is REMANDED to Allen Chronister, Hearing Exam1ner, for further hearing, to
be he]d“as éoon.as possible andrconvehient for all parties. It is,further '
ordered that_eyidfnttjﬁha11“be presented at said hearfng.concefning the
following: | ' | . | .

' (1) Eiactiy what the applicant is applying for in said'Apricétioﬁ,

. and how that reiateé to Mr. McReyno]d’s-Application No. 2428-s41S; -
(2) The exact source of water from Which‘the_Rpp1icant proposes

‘to-appropriate;

{(3) The exact land description of the proposed place of use;




| : (&) The exact location of the propozed diversion and impoundment
. ‘ac1ht1es, | | |
(5) The adequacy of the nrooosed means of d1vers1on and impoundment
from a safety standpo1n
-(G)ZApnl1cant s existing water r1aht in F1sh Creek, unnamed
tributaries, and springs directly related to the application,
1nc1ud1ng those of Mr. Sweeney, and | |

'(7) Any other matter which the Hear1ng Exam1ner considers . relevant.

| ' vt oL (, IS o
Datad: this . 37 sy of M , 1976.

L -
- L N /-
| - 4

g

— . . .
(_ L i .‘ﬁ/fg’/ b ?" s

o
Y
u/-‘ e

i- JE ' b _ Idm1nistrator, Water Resources Division
i ' : DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION -
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 BEFORE THE DEPARTMENT
NATURAL RESOURCES AND CONSERVATION

---------------------------------------------------------------------------

IN THE MATTER OF APPLICATION ) o |
'FOR BENEFICIAL WATER USE PERMIT -~ ) . PROPOSAL FOR DECISION
NO. 2427-s41s by PAT MCREYNOLDS ) - L i

W A G e S P v s e ke A e e e d O ek A e o o e A AW

A hearing was held pursuant to the Montana Administrative Procedure

and Water Use Acts on November 7, 1974.ianewistown, Montana, for the pur-

pese of hearing objections to the application above named. The applicant

‘was present and represented by his counsel Mr. Bob Foster, Esd. dffLewistown,

Montana. The ‘objector, Mr. C1arence Sweeney appeared and presented testi-'
mony.- The obaector,was representedyby h1s'counse1, Mr. Nilliam Spoja, Esq.

of Lewistown. The Applicant offered into evidence an A.S5.C.S. map of the
?ish Creek area. This map was received into evidence without objection ‘The
objector offered into evidence an aeria] photograph of the Fish Creek Area.

This photograph was rece1ved into evidence w1thout object1on Before the

'.App11cant presented his ev1dence, the objector through his attorney formally

objected to the hearing of any evidence concerning irrigation as a beneficial
use. At the end of the hear1ng this objection was overruled as unnecessary

for reason that no ev1dence had been presented concerning irrigation as a

benef1c1al use,

PROPOSED FINDINGS OF FACT

1. On May 28, 1974 Pat'McReynolds-made anp1icetion with the Department -

: 24 2 P




of-Natura1 Deseurces and Coneervetion for Beneficial Weter Use Permit. |

The anp11cat1on requested to appropriate 20 acre-feet per annum from six
unnaned springs in the v1c1n1ty of Fish Creek for the purposes of providing
stock water and impounding water;te cqver the surface of a marsh. The
-waterjielto be appropriated bv.neen§3nf a dam:and reservoir located in the
NW: NEs NWs of Section 23, T. 17JN""R, 18 E., in Fergus County, Montana.
After the reservo1r is f111ed to. its capacity of 20 A.F. y any add1t1ona]
.flow from the spr1ngs w111 be p1aced 1nto the surface waters of Fish Creek.

| 2. On September 16, 1974, C1arence J. Sweeney of Bozeman, Montana filed
a t1me1y objection to the above named app11cation ‘The. obJect1on is based
upon the grounds of (1) unreasonabIe adverse effect on prior existing water
right (2) upset natura? ecology of the Valley (3) inadequate construct1on of
"the reservoir. | |

3. The objector has f11ed water right for use on lands 1n Section 15,

from the source of the surf ace waters of Fish Creek as evidenced by the Montana

'water Resources Board Hater nghts Survey as fie]d checked on April 22, 1970
Pr1or1ty date of this right -is July 5 1893 This f11ed right is for 100
'm1ners inches and was used on a maximum of about 60 acres by the objector s
'grandfather. ‘The objector now irrigates only apout 20 to 30 acres. The
objector has other filed water rights but not from the source of Fish Creek.
3 | _There-are several springs_abovefthe objector's lend,.but below the proposed
i d1vers1on | | |

4. The obJector 1nd1cated that he was concerned about preserving the

natural ecology of the Valley particu1ar1y the fish 1ife. No conclusive
ev1dence-was offered to 1nd1cate~that the proposed diversion would in fact

aeverse]y affect the f1ah life.

f 2421




5. The obJector was concerned that the dam be safely constructed in accord-

~ ance with plans drawn up by a competent engineer so as to minimize the danger

of the dam giving way. He is part1cu1ar1y concerned with. the period of the

high waters of the Spring runoff, when the water 15 often up to the foundat1on

- of h1s house, and the add1t1on of 20 A. F - of reservoir water to the already

:h1gh waters wou1d possibly cause a f]ood which would destroy his buildings.

Testimony 1nd1cated that the app11cant does 1ntend to bu11d the dam _

_according to plans drawn up by an A.S. C,S. engineer, and that he has no intention -

. of construct1ng an unsafe structure. The application states that the surface

waters of Fish Creek w111 be d1ked out of the reservoir and that the high

‘waters of the Spr1ng runoff w111 not enter the reservoir and will not 1ncrease

the burden upon the dam. B
| PROPOSED CONCLUSIONS OF LAW.

1. The-objector does have an apparent prior‘existing_right to the
surface waters of Fish Creek. ' |

2. The six springs which are the source of water for the proposed

'd1vers1on apparent]y contr1bute to the flow of the surface water of Fish Creek.

3. Test1mony tended to show that the proposed reservoir,wi11 not un-

- reasonably adverse]y affect the obJector s existing water rights.

4, W1thout ru11ng on the power of this Hearing Examiner to deny an
application on the grounds of upsetting the Ecology, it is hereby ruled
(arguendo) that the evidence of damage to the ecoiogy was inconclusive.

5. If th1s dam is constructed according to the A.S.C.S. engineering

plans, as the_App11cant dec1ares, the proposed means of construction will be

~ adequate. .




PROPOSED ORDER

The app]icat1on shou]d be granted subJect to
1, " The ObJector s apparent existing water right and a11 other possible

:“prior ex1st1ng water rights.

2. Receipt of and approva1 by *h1s Department of the A.S. C S. plans of N

the method of constructior

3, InstaT]at1on of a drainage device of at least 12“ diameter at the

*.bottom of the dam

NOTICE: This is a proposed Order and will become final when accepted by the
~Administrator, Water Resources Division, Montana Department of Natural
Resources and Conservation, Helena, Montana. Any party adversely affected
by this proposed order may file exceptions with the Administrator within
ten (10) days of receipt of this order. Thereafter opportunity will be pro-
vided to fi]e briefs and make oral arguments before ‘the Administrator.

" - ’,,I, "
7 T A -

DATED: L e !9 1974 v le | Menend  ddeos v m,
| : ——JANES TEWIS .

‘Hearing Examiner






