" NO. 2269-541S AND 2489-s41S OF LAH, AND ORDER
OB cunns A. FOHLER - AP b 1930 4"1 |

‘h'et _gg,, R C M. 1947, after due notice a public hearing was held on December

; 11, 1974 1n the conrtroom of the Fergus County Courthouse at Lewistown,
7-Montana, on objections to the aboveanamed applications. The Applicant,_

"'Mr. 0urtis A. Fowler, appeared at the hearing, presented testimony, and was

-'_represented by Counse1 Robert Knopp, Esq 5 of Lewistown, Montana Mr. Gunnar
'Mickelsen, Ms Dolores Vestal. and Ms Pauline Musselman all fiied timely

r and Ms. Pauline Musselman all filed timely obJections to App11cation No.
V: 2489-5415 Mr. Gunnar Mtcke]sen fi]ed an objection to Applicat1on No. 2489—5415
coen January 29. 1975._ This obaection was not valid since it was not received B
"i?before the objection deadline, which expired on October 31, 1974, At the
'hearing' Mr. Mickelsen asked to be al]owed to object to App]icat1on No.

| verbal obqection., Mr. Robert Knopp, ‘counsel for the Applicant, ObJected to

';were not represented by counse1 . Dolores Vestai appeared and presented

| testimony for herself’and Ms. Pauline Musse]man. They were not represented

! . '
A}

'-by counse] Ted Cowan, Esq s of Lewistown, Montana.

" CASE # 228

‘IN THE MATTER OF APPLICATION
ke 1

_obaections to Application No. 2269 s41S. Mr. Alan Fo]da, Ms. Dolores Vestal,

32489-5415 and was granted his request to present evidence in support of his

His son, Mr Eric Mickelsen, also appeared and presented testimony. They
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Pursuant to the provisions of the Montana Water Use Act, Section 89-865,
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") verbal testimony. The obaection was . overru]ed

he inclusjon oﬁﬁ

Mr. Gunnﬁr Mwwkeisen appeared at the hearing and presented testimony

by counsel Mr. Aian Fo]da appeared and presented testimony He was represented




The Applicantdoffered 1nto eVidence a U S Bureau of Land Management
__; map ef the Huskrat Creek area. The map was received 1nto ev1dence without
""objection and uas marked “Applicant's Exhibit No. 1. The Appiicant also
F’,offered into ev1dence 51x photocopies of Notices of Nater nght These were
| _.received into ev1dence without obJection and marked as "Applicant's Exhibits
C,D,E,F.G andu"' < e ' ;
The Ob,]ector. Mr. Mickelsen, offered mto ev1dence a typewritten copy

of an Abstract of Water Rights Counsel for the Appitcant obaected to

.”gage receiv1n9 into the record th]S copy on the grounds that it is not a certifled

coPYa and asked the Hearlng Examiner to check the county records to detenmine

. e_&‘if the information contained in the copy was true and accurate The Hearing

¢<f_,c Examiner did check the records and the copy is a true and accurate record,

-...___h

'and was accepted into ev1dence as ObJector s "Exhibit No. 1." ObJector
f_Ms Deolorcs Vestal offered 1nto eVidence a photocopy of a Notice of Water
Appropriation._ This photocopy was received 1nto evidence without objection
i_andnwrkedas “OhJector Vestai‘s Exhihit A. n, %
| gounsei fpr the Applicant requested that the Department make a field . -
:. check of the Objectors water uses.‘ Objector Mickelsen Joined in this request.
‘The Hearihg Examiner requested Hr. Jim Rehbein of the Department to make this
check.: Hr‘ Rehhein made the check on January 29 1975, and copies of his
;r:report uere\served on ail parties to the hearing Hr Mickeisen obJected
to the findihgs of this report TheSe ObJectIDnS were overruled in the Order
attached to the %roposal for DeCision.'#
A Proposed Order {Proposal for Decision) on the above hearing was
issued by the Hearing Examiner. Mr. James A. Lewis. on Apri] 10, 1975. The
E Proposed Order specified that the proposal would become fina] when accepted by

the Admlnistrator, Hater Resources Div15ion, Department of Natural Resources

E and Conservatipn._pursuantﬂto_Section‘8274212, R.C.M. 1947, and pursuant to
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¥ Ru]e MAC 1-1 6(2)—P6190, wrltten except1ons to the Proposed Order may- be
. f1'led u'lth the Admimstrator uithin ten (10) days of the service of the |
- Proposed Order upon the part1es Upon rece1pt of any wratten exceptlons,
‘opportunity was afforded to file br1efs and make oral argument before the
Adminxstrator. . |
: Hritten enceptions to the Proposed Order in the matter of App11qationl
269-5415 and zqas 415 were Filed b,y the Objector, Hr. Mlckelsen, as
? ' by -foepar;mmt on Apr'l'l 2, 1975, |
asaated on Apri1 21, 1975,

_ _ J ‘_FfMusselman,k
and rec{qved¢oy the Department;on:Apr]I 23, 1975 Both exceptxons were filed
by the objeetors‘and'uere not prepared by the1r 1ega1 counsel. Objector Mr.
Folda d1d not f11e an exceptlon to the Proposed Order. By the Department s
o ies letter of Jn]y 25 1975, Mr, Nﬁckelsen. Ms.. VestaI and Ms. Musselman were
. 1nformed that they had an opportuni ty to fﬂe a brief supporting their ob:jections
ks L and exceptlons w1th1n ten (10) Qays after receipt of our not1ce. “The App11cant
hy letter dated July 25, 1975 was 1nformed of the except1ons and of the

objectors right to fi]e uritten briefs.‘ Extensions of time in which to file

L

i

eﬁ‘quested by the objectors and an extension was granted

the uritten hriefs wer
“to August 12. 1975, byethe Department's letter of August 8, 1975
Qy letter dated August 8, 1975 and rece1ved on August 11, 1975,

) |
é
Objector Ms; Dolores Vestal f1]ed her 1ndividua] brief in support of her
object1ons and exéept1ons. “:‘ 2 \_ . '

. | Hr K. Rodert Foster. attorney at law 1n Lew1stown, Montana, requested
” an extension of time by his 1etter dated August 7, 1975, to file a br1ef on
behalf of hlS c]ients, Mr.: Mickelsen, Ms. Vestal and Ms, Musselman. The

extension request was granted ‘to August 18, '1975, by the Department's letter

. fAugust 13, 1975. N T RN
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ithe replx brgef. Said extension request,v

. Mr, Knopp's’ reply braef as dated on September 29 1975 andif11ed on behalf
of his c11ent, Mr. Curt1s A. Fowler.

-‘ervemper-ZQ, 'that he would not appear on December 4, 1975. to make oral

'stal an obaector. by letter of December 1, 1975,

.nntlfled the Department that she weu]d no; attendnsald hear1ng Mr Mlckeksen
and Ms. msseman, also ob.]ecters, by letter of December 1, 1975, notified
theaDepartmegt that they would not attend the ora] argument hearing.




'? argument hearmng before the

"

nis | .on December 4, 1975. no hearing was conducted Therefore, the
- Admmwtrator makes the fonomng Final Order, based on the Proposed Order of
-‘Apri’l 10. 1975 and the exceptions, bmefs, and all pertlnent 1nformat1on filed

| by parties in this matter, and made a permanent record of the applications.

Uater may be appropmated (impounded) only during ‘periods of sprmg
runoff or f\ash f'loods, when the same is avaﬂable and flowing for use without

. 2 adversely affectmg prior downstream water users.




The Prov151ona1 Perm1t is sub;ect to the permanent 1nsta]latzon of ,

age dev1ce, channe1 or any other necessary means to sat1sfy

éupciuging thoso nf ;h‘&ob;ec?ﬂ:;;ﬂ_wm

tw-n'ls

In. the;rvent that any of the objectors have factoa1-proof nith1n 3 threeeyear
-_period after the effect1ve date ‘of this Order showing that they are being
adversely affected ‘they must inform the Department and the Permittee in
writing immediately of such adverse effect, and upon receipt of said notice

; hthe Departmen;:uill conduct a- full field 1nvestigat1on of the alleged

o ~7ifactual adverse effect, prepare a written report of the fandings, and the

't'”f.'Adcinistrator of the Water Resources D:v1son. after considerat1on of all facts

o presented. will issue an appropriate Order to all concerned partles,

. including any modlfication of the Permit if necessary - The Order, as issued,
shall be final in answering the alleged adverse effect and may further

conditaon, mod1fy, or, in an extreme case, revoke ProvisionaI Perm1t No.

| 2259-5415 Jore LT e i - .

256; The Prov151ona1 Permlt 1s subJect to any final determ1nation of

gprior exist1ng Jater rights as prov1ded by Montana law.

B, Application Ho. 2489-5415

1. The. App11cant's Provisional Permit is hereby condit1onal1y granted
' for Appltcat1on No. 2489-5415 to approprtate 100 acre-feet of water per annum
from Jackson COulee and surface runoff into Jackson Cou1ee. all tributary to




)' -

f_Moskrat Creek in Fergus County, Montana, and diverted and used for irrigation

o f}by:means of water-spreading contour dikes at points in the NE% of Section 9
: 3fth0rth, Range Qtﬁas:. M. _“dfcebgai@ing1a"tota1fof350-acres,3more:or ili "
5]@ "]ess, from Apri] 1 to September 15, 1nC1usive, of each year. : |
"_ Nater may be appropriated only for irrigation purposes during
?:periods of spring runoff or flash f]oods when the same js available and
"flowing for use without adversely affecting prior downstream water users.
;;zcsg;r;i.:;f”'3; The Provisional Permit is subJect to the permanent instaliation of
| ' an adequate drainage devzce, channel or any other necessary means to satisfy -
prior'existing water rights 1n each contour dike of the water-spreading
. contour-dike system. =i jm' | T |
' f?f‘ 4 The water-spreading contour system must conform and be constructed
Tt to the engineering design spec1fications. and safety standards of the local
. Sail Conservation Service. for a system of this type
N S -; 5; The. Permit is subJect to all prior existing water rights in the source
of suppiy, 1ncluding those of the obaectors downstream on Muskrat Creek. Any
aileged factual adverse effect to downstream prior existing water rights shall
be hand]ed in the manner outlined 1n A-5 above, except that the three-year |
| : period sha]l begin at the time the water-spreading contour system is completed
nd Form No‘ 617 (Notice of . Completion of Water Deveiopment) is filed with

the Department by, the Permittee. R -
6. The Provisional Permit is subJect to any final determination of
: prior existing water rights as provided by Montana law.
7. The Permittee must submit to the Department as soon as feasible,
‘but no later than one (1) year after the effective date of this order, the
| plans and specifications for'the water-spreading contour-dike system Said

pians and specifications must be approved by the Department engineering staff"




‘. before x;onstrugtion may commence. _ The water-spreadmg contour-di ke s ..ystem' | )
B, ;Emusthbe ;oostructed and complete wlth1n two (2) years after the effect1ve |

: -date of thiSKOrder or by the date of any departmental authorized extens1on_'

%,

n b g ] Recommendation _ _
The Department recommends that a]l parties 1n this matter properly

'-install and maintaie adequate measuring devices to fit their partxcular

| T situat1on. and keep records. of water used for their-oun proof and

| 1iprotection oﬁ the1r water. rights, gy '

By e R I

-y
1

‘Done.this'k_:"‘_'.- 4#’ oay of '77/@4// , 1976.

l Adh1n1strator, Water Resources Division
DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

._\

" NOTICE: Sectton 89-8 100 R. C M 1947. prov1des that a person who is

‘aggrieved by a flnaI decision of the Department is entitled to 3,

. . hearing before the Board of Natural Resources and Conservation.
. A person desiring a hearing before the Board'pursuant to this
.+ section must notify the Department in writing w1th1n ten (10)
,-»days of the final decision.

Aﬂdress. " Department of Natural Resources and Conservation

- Natural Resources Bulldxng A s -

”'] “ 32 South Ewing _ s w L F
He]ena, MT 59601

Fl
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TN THE MATTER OF THE APPLICATION - g

- FOR BENEFICIAL WATER USE PERMIT
- NO, 2269-54]5 No 2489-5415 CURTIS )
A. FONLER )

PROPOSAL'FOR DECISION-{

L Pursuanat to ;he, Mpntena ater Wise and Adninistrative Procedure Acts, .
' after due: notice. a hearing was he]d on December 11, 1974 at Lewistoun, o
Hnntana for the purpose of hearing objections to the above-named applications.
, The Applicant Curtis A. Fowler, appeared at the hearing and presented f
testimeny. He-uas represented by counsel, Mr. Robert Knopp, £5q., of Lewis~

tawn. antane. _
. Mr..Gunnar Micke1son. and Dolores Vestal and Pauline MusseTman, all filed
timely objections to Application No 2269-5415
~ MNe.Alan Fo]da, Dolores Vestal and Pauline Musselman all filed t!mely
| objecttons to App]icatfbn No. 2489-s41S. | '
T ur. Gunnar Mickelson filed an objection to Application No. 2489-s41S on
| -Jenuary 2@, 1975, This objection 1s not valid since it was not received before
the precttnn deadline. At the hearing Mr. Mickelson asked to be allowed to
object to &pp]ication No. 2489-5415 and was allowed to present evidence in
suppor; of thi;]verbel objection.. Mr. Robert Knopp, attorney, obJected to the
-inclysﬁqndgf this testimony. This objection is overruled.
"Hr; Eunnar Mickelson appeared at the hearing and presented testimonyt

His son, Mr. Eric Micke]son also appeared and presented testimony. They were

. | . not represented by counsel.
CASE # 212



'-"sT_aMs._Pauiine Musse]man.i They were not represented by counsel.

Mr, Alan Folda appeared and presented testimony He was represented by |
d'counsel Mr. Ted CONan tsq., of Lewistoun, Montana,

The Applicant offered into evidence a BLM map of the area of Muskrat
Creek. -This map was received into evidence without objection and was marked
Applicant's Exhibit No. 1.

The Applicant also offered inta evidence 6 photocopies of Notices of Water
| Right These were received into evidence without objection and marked as
Applicant's Exhibits e, D VE", "F", e, “H",

The Objector offered into evidence a typewritten copy of an Abstract of
Hater Rights. Counsel for the Appiicant objected to receiving into the record

rd f this copy on. the grounds that Jt is not a certified copy, and asked the hearing
" examiner to check the county records to determine if the 1nformation contained in

the copy was true and accurate. The hearing examiner did check the records and

the copy is a true and accurate record, and is hereby accepted into evidence as

o

tor's
by :ﬁtﬂls offered into ewideoce 3 photocopy of 2 Notice of

i fHe made'the check -on January 29. 1975 Conies-of-his'report were servedfoo'al]
parties to the hearing. Mr. Mickelson objected to'the findings of this report.

These objeotions were overruled in an Order attached to this proposal.




The Applicant testified that the diversion sought by Application No.
| 2489~s4is uould catch uater from snoudrifts which accumulate at the top of
, the stcep s]cpe at the mouth of Jackson Coulee and spread the water forth and

o a‘h'ﬂantour dikes doun the s]cpe and into Muskrat Creek on his own

The sprcader dikes uould not divert any surface water from Jackson Coulee.

, The Apnlicant testified that Jacksnn Coulee does not produce an appreciable
volume of surface uatcr runoff. He has never seen enough water running on the
surface;pf.Qackson_ppy]ee to.prevcnt‘a_person from easily walking across it
with rubherhpvershoes. The App]icant testified that he anticipated that the -

Lspreader dikes would create a significant increase in production. He testified
that both of the diversions would be designed by S.C.S. engineers and constructed
‘to S.C.S. specifications. The\Appiicant testified that the 100 acre foot
quantity requested in the application is the 100 year maximum guantity flow
figure. In most years-the spreader dikes would not hold that much water, but
that_once in every hundred years there will occur enough precipitation to'enabie

Ht\: the dikES-to.hold 100 acre feet of water.

1 5. Objector. Gunnar Hickelson testified that he uses water from the source
of Muskrat‘Creek for irrigation sub-irrigation, stockwater, and domestic uses.

. He introduced into evidence a copy of a Notice of Water Right CObjector
Hickclson's Exhibit No. 1) c]aiming 100 miners inches being all water of Musk-
rat Creek with a filing date of June 14, 1893. A portion of this water right
would pe'appurtenant to a parcel of land now owned by Objector, Gunnar Mickelson,
and a portion would be appurtenant to a parcel of land now owned by the Objectors."
Husselman-and Vestal. Mr. Mickelson's point of diversion is about 2 miles down-
stream from the Applicant s proposed point of diversion.

SE#7169 .
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fy, ol PRDPOSED FINDINGS OF FACt
Q§0n Hay IO. 1974 the AppIicant submitted an Application for Beneficial

h j.uatgr use Penmit No‘ 2259-54]5 seeking to appropriate 12 acre-feet of water
S __\,_p;_l-_,m by means of 2 dam 'Iocated in the SWs, N of Section 10, T.16 N, R.
< 1ot 'M_Qﬁ ounty. - On. Jupe 4, ]924 the Applicant submitted an Application
; theniﬂse Penmit No. 2489-5415 seeking ta apprqpriate a quaﬂtity |

"i-of uater not tp exceed 100 acre feet per annum by means of contour water
'spreading dikes 1ocated in the SWs, NE%, NE%, of Section 10, T.16 N, R. 19E.,
Fergus County The dam (Application No. 2269-5418) is to be used to store
water for stockwatering and fish from January 1 to December 31 inclusive -
each year. The spreader dikes (Application No. 2489-541S) are to spread water
~fram April 1 to September 15 inclusive of each year. '
' e _On November 1, 1974 Dolores Vestal and Pauline Musselman filed a timely
. objection to Application No. 2269-s41S. On October 17, 1974 Gunnar Mickelson
filed a tin{e.ly"objection to Application No. 2269-s41S. On November 29, 1974
Aleo Folda filed a timely objection to Application No. 2489-s41S. On November 1,
1974 Dolores Vestal and Pauline Musselman filed a timely objection to Application
No. 2489~s41$. All of the Objectors feel that the proposed diversions will
3'adversely affect their prior existing water rights..
| The Applicant test1f1ed that runoff from a box canyon of about 60
acres, m‘n drain into the dan (Application No. 2269-s41S). He testified that
-water from thys drainage causes erosion problems in ‘the field below the dam,
and that he hoped the dam would help to curtail this erosion He testified that
. he 1ntended for 50-60 cows to drink from the reservoir behind this dam. He
testified that there are several Notices of Hater Right filed in the county
records which claim uater from sources in the area of the proposed dam site.
. | | He testified that the eros1on damaged him by carrying away topsoﬂ and by inter-
- . fering uith his swathing

Hoee A
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ffaa dem and etockwater reservoir in Huskrat Creek on her property. She intro-

Vﬂ-duced_into evidence a copy of a Notice of Water Appropriation (Objector

4’7‘ne 19. 1900. This water right would

R posed POinte of diversion.
' '-7.: Objector, Alan Folda, testified that he uses water .for irrigation, o

stogkkater._and domestic purposes from the source of Warm Spring Creek to
“ﬁhich‘ﬂuskgaﬁzcreek is‘a tributary. He testified that there was a Notice of
‘Appropriation filed in the_county‘records and that the water had been in con-
tinuous use.fbr over 70 years. His point of diversion is about 4 miles down-
:stream'from Appiicant‘s prooosed paint of diversion. _ f'

8. AN of the Objectors testified that water flows past their property
without being put to a beneficial use.

ﬂ ) g PROPOSED CONCLUSIONS OF LAN

i

There are sufficient unappropriated waters in Muskrat Creek to support
°the Appliﬁant s proposed diversions which are not from the main channel of
- Huskrat Creek but are from small tributaries.
: 2 The Opjectors all have apparent prior existing rights which must be
protected by permanent installation of a drainage debice.
PROPOSED ORDER

The Applicant's permits shou]d'be granted subject to all prior existing

-5-



' ghts, and the fo]]ouing limitations, tenms, conditions, and restrictions:
_The:permits shou]d be granted subject to any determination of existing

| %z'ueterlrights, as provided by Montana Taw.
| 2 The permits should be granted subject to the permanent installation of
an adequate drainage device (in the dam, Application No. 2269-5413). channel
(in the system of Application No. 2489-s415), or any other necessary means to
. satisfy prior existing water rights.
.t NOTICE :
This is s proposed Order and wﬂll.become final when accepted by the
Administrator,. Division of Water Rewmurces, Department of Natural Resources
and’ Conservation, Pursuant to Section 82-4212, R.C. M. 1947, and Rule MAC 1-1. 6
(2)-P6190, wnitten exceptions to this Proposed Order may be filed with the
Administrator within ien (iOi days of the service of this Proposed Order upon
the parties herein. Upon‘receint of any written exceptions, opportunity will
be afforded to file briefs and make oral arguments before the Administrator.
DATED this _M_ day of April, 1975. |

-6~
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o IN THE WATTER OF APPLICATION FOR )  RULING ON QBJECTIONS TO RECEIVING
. BENEFICIAL WATER.USE PERMIT NO. ) . INTO EVIDENCE THE DEPARTMENT'S RER
12269-5415 and 2489-541S, CURTIS A..

¥ "m the field -{e*#
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FOHLER.L
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On Desembar ‘J, 1971,& hearing gn Objections to the, thvg-namgq Applica-w;ffwg;
: ;tion nas neld in Lewistown. Hontana. Pursuant to a request made by several '

parties at the hearing. the Hearing Examiner ordered a fieid #nspection to
observe the property of all of the parties to the hearing. James Rehbein of

‘;f:the Dgpartment made this inspection on January 29, 1975. His report was
rl.givan to tha Hearing Examiner on February 10, 1975 CQpies of this Report
~on Held Insnection were sent to all parties on February 13, 1975.  The

&&&&&

”‘.parties mars Siven 10 days to except to the contents of the report. Within

eadline, nn February 20, 1975 Mr. Gunnar Hickeison obJected to

"Wgéﬁert intq Qvidence. S i T |
' ' ving examined @nd considgred said anections finds






