STATE NF MOANTANA
BEFGRE THE DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

--a-_—_-—...----——---—-------n---n—..—---—--nnq------.—-_-—q.-.-.---.----.-—-------u-

IN THE MATTER OF APPLICATION b
FOR SEMEFICIAL WATER 4SE FINOTIGS NF FACT, CONCLUSIONS OF

)
)
PERAIT MO, 2105-57¢€LJ BY ) LAY, ANC ORDER
PERCY C. AND £LADYS M. KING A

--4-——------------—----ﬂq—--—--np————--.—---—------—--'-—--_--u—---‘---—--n-

pursuant to the fontana Water lse Act and the Adninistrative Procedure
hct, after due notice, a hearing was held on January 29, 1975, at Hhitefish,
Montana, for the ourpose of hearina objections to the above-nined application.
The Apnlicant, Percy C. King, appeared at the hearinn and nresented tastimony.
4a was not represented Ly counsel,  Mr. Janes A, Murdack, M. Drville K. Good,
and Mr. Bruce D. Reimer all filed tinely obinc*ioqs to tha anp]ication. All
were presant at the hearing and nrosented testimonv. ‘lone were renresanted

by counsel.

A Proposed Order {‘ruposal for pecision) an the above hearing was

{ssued by the Hearina Txaming~ lir. -James A, Lawis, on April 22, 1775, The
Pronosed Order specified that +1.2 Pronosed Order would become final when
accepted by the Administrator of the Water Resourcns Division of the
Department of Natural Resources and Conservation, that written exceptions
to the Proposed Order must be filad with the Denartment within ten (10)
days of the receipt of same, ant that upon recsint of aav writlian axceptions
by the Department, conortunity would be orovided to file briefs and to

make oral arqunents before the Adainistrator of the Water Rasources Divis1on.

On May 5, 1975, the Department recaived a telenshone call from A
Mr. Leonard L. Kaufman, attorney at law in Xalispell, who is renresent1ng
lir. Sruce D. Reimer, one of the objectors, in this matter. Mr. Kauf@an

verbaily requested a ten (10)-day extension of time in which to f11ef§n
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exc:1tizn 9 th- iaaelan Exanirer's oranasal for Decisfon, ™h2 Mairinent
verbally granted Mr. Kaufman the requested extension on tay 5, 1975, and

on tfay 13, 1275, tn2 Jorartnest confirmed the axtaasion approval by letter
to Mr. Xaufman. Mr. Kaufman by letter of May &5, 1373, confirmed the verbal
extansion anproval and exnlained that since Mr. Reimer did not have an
attornzy at the initial heafing, 1t was nacessary for him to take more time
to avaluate the situatfon and file an axception, if deemed necessary, through
nis attornav, ¥r. Xaufman., who was recently hired.

A written Excantion (iject1ons'to.Proposad Findings of Fact,
Conclusions of Law, and Objections to Proposad Order) datad Yay 19, 1975,
to the Pranosad Order as fssued in the matier n* Annlicating lio. 2105-s76LJ.
was f1led by %r. Lannard L. Kaufman on behal*raf Ohinctor 8ruce D. Refmer,

wp, Kaufman, an behalf of afs client e, Reimar, submitted a cover
letier datad My 22, 1373, and 3~tached Mamorandum dated May 29, 1375,
supporting the Exception oraviously filed and dated 'y 19, 1375.

By the Department's letter of June 19, 1375, Mr. Yaufman was 1pformed
tﬁat the Annlicants were befnq sent a cody of the' Fxcantion and Memofandum.
and he would be afforded the gonortunity to file a reoly hemorandum or
brief within fifteen (15) days afier raceint of our nntica. ]

Tha App11cant$. M. and Mrs. Percy C. Kina, wer> sent copias of
Mp. Kaufman's Exception and Memorandum along with the Department’s letter
of Junc 19, 1375. The App11cants were informed of thefir opnortunity%to
file with the Department a reply memorandum or brief within fiftcen days
after receipt of the Department's letter. f

On June30 1975, the Department received the Annlicants' reply br1ef
in the form of a letter dated June 23, 1375, and sinned by Mr. Parcy, C. ¥ing.
The Department by letter Jated August 6, 1975, acknowledged receipt %{
Mr. King's raply brief, By letter dated August 6, 1975, the Department
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informad Yr. “2ufan that ha and his cliant, ¥r. mimer, would have th2
. opportunity tomake oral argumant on their excention tafore the Water
| Posources Mvyisian Adminissrator. ™. Yaufnan was requasted to reply
witihiin five davs.

On August 13, 1275, tac Oepartment recaived a letior dated August

\
|
| ' 12, 1975, from r. Kaufman reauesting an additional ten-day exiansion of
time in which to decide whether to reguest an oral argument hearing before
the Watar Rwsaurcas Zivisian Administrator. Ly lotter datod Autust 14,
1975, *he Dunartment ~rantzd . Saufaan an extansion of time to Aujust 22,
1975. to reach a decision on said hearinn,

On Auqust 25, 1973, tne separtment raceived a letter from Nr. Kaufman
datad Auqust 22, 1573, in wifen ne stated, in ~eneral, that another hearing
would he axtremaly exnensive for 211 oarties and tnernfore the matier
should be favestimated further, since it andearad thal a séttlement could

‘ be reached. Mr. Xaufmen Lrought out the nsoint, as fid P, Hins inobis oo

. brief of Junt %, 1275, and previous izttor pf Wil I3, 137%, tiat the
substance of Mr, %Xin1's anplication was mora of a chanme in place off?
approoriation rather than a new damand oa dasiall Craek.  lacause of
Mr. Kaufnan;s letter of Ausust 22, 1375, and the confusion Lhat axistad,
Mp . James Pehbain, field —araqer for fha Mater Tionts Turoay 2F the dapartment
in ®alispall, was called in to evaluate the situatisn and, soecifically,
to find out if in fact “r. %Xing does have a prior axisting water ri:hq?'
which could 52 used by changino the nlace of usa anid nnint of divcrsi&ﬁ.
theraby elininating or reducing substantially thr amunt of walar reqhested
in Application flo. 217S-s75L4J.

Mr. Kaufman bv letier of Seatember 23, 1373, askad tha status of:his

request contained in his previous letter of Auqust 22, 1375. The Department

by letter of September 26, 1975, informed Mr. Kaufman, Mr. King, and |
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. tve . Daimer that 'v. Rehbein woull make he necessary £4a} ) 1nvestization,

and after his fnvestigation was completed, the apolication would be

orocnssad as nRoCessary.

e, Jaihein condectad his fiedld invastinmition na festamoer 37, 1975,

and his findings are sumarized peiow, as sasan fret v, 2antein's lecter

of dctober 2, 1273, to . ¥ing, with copias o ‘'r. Haufan and tr. Raimer:

"1 bejieva 11 is auite ohvisus that at onn tine water 443 run

through both east and vest channels of itaskall Creek, and throuqh

tae P STY of 52 104 33, as vou claim. Iowevar, s wataer has

not run in the test channel for Auite a nunber af s2ars, vaieh s

fndicatad by tha cxcassive arosion on the Ta:t Tark, or ain Haskell

Creak as 1t is now =xrawn. [t annears tais nxcossive 2rasion starts

at the county rsad bridie in the Wy o SH of Section 27, andr

continues Jdown throum™ saction 21, 1t woull amear that the reason

. for L orasian is slerenpaval 2F Shn prus, LS, as b oagvor clams
e Fagt rark of haskell Zrack. G aroaosti snlution to tha

on the &
situation would %o ihat you Fill out an \anlication for Chanaz of

Appronriatior atr Right, wiich wauld Ha 2. 4all wator riant, to

caanna the asint of divarsfon aad nlace of us2 of t1is water right.

1 alanimeterad the derial phatograpis of o antirz irriqated acraine

in the W% St of Section 32, and find tun raxiaie asroaig to

be 29 acres, more or less. MY slani-ieter raxiiy: was 27 oacras;

however, on small acreage plots it {5 qui<z nard to b2 rna11y'accurate.

o

1 also olanimeterad the acreajg2 in the nEY o, of Saction 4, which

you propose to irrisate. 1 #ind this acroase %0 be 25 acres. I an

anclosing a raorint of an aerial oanty, with the acrean? 3naded In

so that you can get an accurata pictura of the situation. The 25
%
irrigated acres you wish_to change nezed not be the acreaqe in the
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NEY% N« of Section 4. You may'wish to put this water right on your
properties in the SEx SWi of Section 33. This will be left entirely
up to you; however, the water right as it appears now could only be
applied to 25 acres, as {1t appears 1t'1s all the land that was ever
irrigated by this water right. Your application was. for water to
irrigate 70 acres; 25 acres on the change would leave a balance :1
of 45 acres of new land to be {rrigated. Your present application |
could be modified to 45 acres; however, we would have to know where
this new acreage would 1fe. You stated on your application that your e ﬁ
point of d’version would be the NEx NEl NW¢ of Section 4. I assume
then that your intentions would be to pump water from the road to | T;;
the acreage in the SEk SWi of Section 33, 1Is this correct? Or do .
you anticipatu a portable pump with two points of diversion, one in
the NEX NWi NWi of Section 4, the other point of diversion in the
SB SE SWi of Section 337 We need the point of diversion clarified,
as we must ﬁave the points of diversion accurate on the Authorization
of Change and Application for Beneficial Water Use Permit."
The above-quoted portion of Mr. Rehbein's letter of October 9, 1975,

was sent by the Department by letter of October 10, 1975, to Mr. Leonard

L. Kaufman, with copies to the Applicants, Mr. James L. Murdock, Mr. Earl K.
Good, and Mr. Bruce Reimer. Said letter requested Mr. Kaufman to reply

within ten (10) days of recaipt, if the proposed solutian was agreeable
with his cliients.
A reply to the Department's letter of October 10, 1975, was not

recefved within ten days from Mr, Kaufman; therefore, a reminder letter
dated October 23, 1975, was sent by the Department requesting Mr. Kaufman

to reply in writing to the letter of October 10 within five days afﬁgr




' . By letter dated 'ovember 5, 1375, "r. Kaufman resnaonded to the

Department's letters of October 13 and 23, 1975. The following 1is a quote
of the major ocortion of Mr. Kaufman's reply:

"We have discussed the proposal as set forth by Mr. Rehbein,

and at this time feel that those proposals as set out {n Mr,

Rehbein's letter of October 12, 1975, that is, the prior appropriation

right of Mr. King would be applied to approximately 25 or less acres

and the new appropriation right would be 1imited to not more than

45 acres, is about as reasonable a compromise on the situatfon that

can be reached. I am merely advised that the new appropriafion

right alleged to be in the vicinity of a 45-acre right will in

actuality be somewhat less, and on behalf of the Reimers and Murdocks,

et al., would urge that whatever final order 1s granted be 1imited to
that water necessary for the number of acres which Mr. King plans

to irrigate.” 4

Since an acceptable reasonable compromise on this matter had been
reached, an oral argument hearing on the exception was not held before the
Water Resources Division Adm1nistrator; therefore, the Adnministrator
hereby makes the following Final Order, based on the Proposed Order of
April 22, 1975, the objections, exception, memorandum, reply memor;hdum.

Mr. Rehbain's field-investiatfon report, Mr. Xaufman's response, aqd an
pertinent information filed by parties to this matter and made 2 pénmanent
record of the applicatfion. '

The Proposed Findings of Fact, Conclusions of Law, and Order;jn this
matter, as entered on April 22, 1975, by the Hearing Examiner, arezhereby
modified and‘gdopted as the Final Findings of Fact, Conclusions of§L§w. )
and Order. The Proposed Order is hereby modified to coincide wifhiﬁj o

accepted compromise as follows:
| s



FINAL ORDER

1. The Applicant's Provisional Permit s hereby conditionally granted
for Appifcation Ho. 2135-s76LJ, to appropriate 0.3 cubic foot per second or
225 galions per minute of water and not to exceed 100 acre-feet per annum
from Haskell (Second) Creek, a tributary of the Whitefish River in Flathead
County, Montana, to be diverted from Haskell (Second) Creek at a point in
the NE% NEX NWi of Sectie=~ 4, Township 30 North, Range 21 West, M.P.M., and
used for irrigation on 15 acres in the S NEk MWy of Section 4, Township 30
North, Range 21 West, and 25 acres in the SEk SWi of Section 33, Township 31
North, Range 21 West, and containing a total of 40 acres, more or less, from
May 1 to October 30, inclusive, of each year. The water will be diverted by
means of a 10-horsepower pump and used in a sprinkler-irrigation system
on safd acreage.

2. The Provisional Permit is subject to any final detenninat&on of
prior existing water rights as provided by Montana law.

3. The Provisional Permit is subject t& all prior existing water
rights in the source of supply, including those of the objectors downstream
on Haskell (Second) Creek. In the event that any of the objectors or other
existing water-right users have factual proof within a three-year period
after the effective date of this Final Order showing that they are being
adversely affected, theymust inform the Department and the Permittee
immediately 1{n writing, by certified mail, of such alleged factual adverse
effect, and upon receipt of said notice the Department will, 1f the Permittee
refuses to cease using water in the manner in which he is adversely affecting
prior water-right users, conduct a full field investigation of the a11;§ed
factual adverse effect, prepare a written report of the findings, and the
Adninistrator of the Water Resources Division, after con<ideration of a11
the facts presented, will issue an appropriate order to all concerned {
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. parties, including any modification of the parmit and this Final Order,

{f necessary. The Order, as issued, shall be final i{n answering the alleged
adverse effect and may further condition, modify, or in an extreme case,
revoke Provisional Permit No. 2105-s76LJ.

4, The Permittee under his Provisional Permit may not appropriate
more than 225 gailons per mihute of water and not to exceed 100 acre-feet

per annum from Haskell (Second) Creek for {rrigatfon of said 40 acres,

-

from May 1 to October 30, inclusive, of each year. The Permittee shall
schedule his periods of pumping so as not to interfere with prior water-
right users downstream, and shall cease pumping when 1t is apparent that
he {s adversely affecting said downstream prior water-right users on
Haskell (Second) Creek.

5. The Provisional Permit {s granted subject to the permanent

instailation and maintenance of an adequate measuring device or flowmeter

. capable of accurately measuring the amount of water pumped from Haskell

(Second) Creek, and the keeping of an accurate log of records of all

B

perfods and quantities of water pumped from satd creek. The Permittee
shall supply said records to the Department upon request.

SR LT
R
L e A W W b 2

Recammendation
The Department recommends that all parties in this matter properly
fnstall and maintain adequate measuring devices to fit thefr particular

situation, and keep records of water used for thefr own proof and protection

A A T AR A o
KRR -

of thefr water rights. B
: .‘;}ﬁz:‘ : 1'
Done this ﬁ day of‘_é/u/ e . 1975.

mstrator, sources DIvision
DEPARTMENT OF NATURAL RESOURCES ?
AND CONSERYATION

-8 -




e

IN THE MATTER OF APPLICATION

) |
FCR BENEFICIAL WATER USE PERMIT ) :
NO. 2105-s76LJ, PERCY C. AND % PROPOSAL -FOR DECISION

GLADYS M. KING

_--—----—..-..-------—-------—-----—-_o-...-—-..—--.-4.———-----—a---_-..——--.-----.--—-u—-

Pursuant to the Mcntana Water Use and Administrat*#e Procedure Acts,
“after due notice, a hearing was held on January 29 1975, at Whitefish, Montana
for the purpose of hearing cbjections to the above-named application. The Applicant,
Percy C. King, appeared at the hearing and presented testimony. He was not re-
presented by counsel. James A. Murdock, Orville K. Good, and Bruce D. Reimer a11_
filed timely objections to the application. All were present at the hearing and‘
presented testimony. None were represented by counsel.

PROPOSED FINDINGS OF FACT

1. On April 24, 1974, the Applicant cubmitted an Application for Beneficial
Water Use Permit to the Department seeking to appropriate 0.5 cubic feet per second
or 225 gallons per minute of water, and not to exceed 175 acre-feet per annum from
Haskell (Second) Creek, a tributary of the Whitefish River in Flathead County,
 Montana. The water is %o be diverted from Haskell (Second Creek) at a point in
the NE: NEY NWXk of Section 4, T. 30 N., R. 21 W., M.P.M. and used'for ikrigatioh
on 30 acres in hEl of Section 4, T. 30 N.. R. 21 W.; and 40 acres in SE% of Section
83, j. 31 N., R. 21 W., and containing a total of 70 acres more or 1ess from May
1 t¢ Gctober 30, irclusive of each year. Gn Movember 12, 1974, James A. Murdock
filed 2 timely objection to the application. On November 26, 1974, Orville K. Good

fijed a timely objection to the application. On November 26, 1974, Bruce D. Reimer

filed 2 timely cobjection to the épp1ication. A1l of the objections were on the
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_.grounds shat there were no unappropriated waters in the scurce ¢f supply, and

that nranting the applicatien weuld cause acverse effects to the prior existing

water rights.
2. The Applicant testified that he had no intention of pumping the creek
dry. - The App1icantrte5tif1ed that he thinks that 175 acre-feet per annum of

wateris perhaps too large a quantity. The Applicant testified that he understands

the water must be allowed to go on down the creek for comestic uses. The Applicant

i testified that he has hever heard of any irrigation down stream from his proposed
point of di&ersion. | |

3. Objector:Mr. Murdéck, festified that tast summer when the season was very
dry, a four inch pump would have dried up the creek. He testified that he uses

the water for stockwater.

4. Objector Mr. Reimer, test1f1ed that there are times when there is a
. lots 6f water in the creek, and that-there are times when there is no water in
: Haskell Creek. Mr. Reimer testified that he has a filed appropriation in the
records of the courthouse for 8 miners 1.ches diverted by means of a three foot

ditch with a priority date of April 7, 1926. He t.stified that in the past, he

used this water to irrigate, but does not do so presently because he uses the
water for stockwater and domestic purposes. |
5. ObJector Mr. Good, testified that he uses the water for stockwater anc
garden purposes.
6. Testimony by all parties at the hearing indicated that'there‘are five
'.or six families down stream from Mr. King's proposed point of diVersion, '

PROPOSED CONCLUSIONS OF LAW

1. There are unappropr1ated water in Haskell Crenk

2. To protect the prior existing water r1ghts of cuwnstream users it w111
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'.e necessary tc cenditicn the permit so that s_ufficient water flows on down to the

domestic uses for at least six families.

PROPOSED ORDER -

That the Applicant's permit be granted subject to:

1. A1l prior existing water rights.

i The_pennit be 1imited so that at least 60 gallons per minute continues

on down the stream during any period of diversion.

NOTICE:' This is a Proposed Order and will pecome final when accepted by the
Administrator, Division of Water Reépurcesg-Department_of Natural Resources and

Conservation. Pursuant to Section 82-4212, R.C.M. 1947 and Rule MAC 1-1.6{2)-

: P6190, written exceptions to this Proposed Order may be filed with the Administrator

within ten (10) days of the service of this Proposed Order upon the parties herein.

dpbn receipt of any written exceptions, opportunity will be afforded te file briefs

nd make oral arguments before the Administrator.

( .
DATED this “172"° _ day of April, 1975.

JAMES/A. LEWIS
HEARING EXAMINER






