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BEFORE THE DEPARTMENT OF HATURAL RESOUR&EPR b ‘]
AND CONSERYVATION

........... - - - . - e et

It THE MATTER OF APPLICATION FOR 5 B
BENEFICIAL WATER USE PERMIT HO, FINDINGS OF FACT, CO'ICLUSIO’!S oF
1351-541J BY NANCY M, BERG ' LA'd. AND ORDER :

&

v .

The Proposed Findings of Fact, CoﬁcTusieni of Law, and Orde? 1ﬁ th1s eatter
as entered on Septerber 9, 1976, by the Hearing Examiner. the attached Decision
dated July 7, 1976, and Memorandum Upholding the Validity of the 0bject1ons of :

the Proposed Change in Proposa! for Decision as entered on September 27, 1975,~
by the Hearing Examfner, are hereby adopted as the FinaT Fineinus of Fact..,._
Conclusfons of Law, and tﬁe Final Order. 4 o ’ i = '
Pl ORDER e e

1, Subject to the conditions cited be1ow, Hancy M. Bero 1 Provisfona!
Permit Mo. 1351-541J 1s hereby granted allowing the-aparopriatfon of 1. 53rcubic

feat of water per second from Spring Creek, a tributary of the Smith R1v=r, and

originating from Soldiers lLake. The total water apsroor1ated from both sourccs
shall not exceed a flow rate o. 3.96 cublc feet of water per second, and not '
to exceed a quantity of 342 acre-feet of water oer annum, in 'leagher County,
Montana. The water s to be diverted from Spring Creek, a tributary to the f’
Smith River, at a point in the NE% Si% SE%, and from the unnamed tributary of
the Smith River oriainating from Soldfers lake at a point in the NWk SW ﬂEb
all in Section 36 Township 11 North, Ranqe 4 East, M.P. H. The water 15 to be
conveyed from the two sources by an exfsting ditch and punped from satd ditch '
at a point in the SE% NEM SWy of Section 25, Township 11 North, Range & Fast.
M.P.M., at a rate of 2.2 cubic feet per-second,and usad for new irrigation on
114 acres and for supnlemental irrigation on 53 acres, all in Section 25, .
Township 11 Horth, Range 4 Fast, M.P.M., from May 1 to September 30, inclusive,
of each year. ‘

2. The permit {s granted subject to 211 prior water richts in the
source of supply.

3. If the rights of the Montana Fish and fame Commission oA the Smith
River are quantified at a later time, the Provisional sermit shall te accardinnly
amended and modified to protect the prior rishts of tho “ontana Fish and fams

Cormission,
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the Montana Fish and Game Department Objections dated July 7, 1975, and further,

1.53 cubic feet of water per second from an unnamed trfbutary of the Smith River,

»
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3. The issulng of a Provisional Permit in no way reduces the Permittee's
T1abi¥ity for damages caused by the Permfittee's excercise of her Provisfonal

Permit.

5. This Provisional Parmit is grﬁnted subject to any finai_déterminat1on
of prior existing water rights in the sources of supply as provided for by. ':il
Moataﬁa law, ':- B 7 . f~-' ’ ol

Reconmeﬁdatioﬁ 7- g By

The Denartment recormends that 511 partiss in this ﬁitter_ﬁ?operly 1h§;§1ii fi'

and maintain adequate measuring devices to fit their particular individual i

situation, and keep a loq of records of water used for their own proof of their

water rights and protection. 5 ':" e
Done this ' ;g Wﬁ/ . 1975.

Administrator, Watar ?esources Mvision
DEPARTMENT OF NATURAL RESOURCES
AMD CONSERVATION

HOTICE: Section 39-8-112, R.C.M.A1947, provides that a person who {s aggrieved
by a final decision of the Department is entitled to a hearing befora_ .
the 3oard of Natural Resources and Conservation. A person dasiring a
hearing before the Board Pyrsuant to this section must notify the
“Department in writing within ten (10) days of the final decision.

Address: Danartment-of Natural Resources and Conservation .
Hatural Resources Building CE
32 South Ewing
Helena, MT 59501
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BEFORE THE MONTANA DEPARTMENT OF NATURAL
RESOURCES AND CONSERVATION OF THE
STATE OF MONTANA
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IN THE MATTER OF APPLICATION FOR )
BENEFICIAL WATER USE PERMIT NO. ) PROPOSAL FOR DECISION

1351-s41J BY NANCY M. BERG : )

——-———-——---————-—.—--_———-——_——--———————“——_————.—————————_——_——_—__-...——_

Pursuant to the Montana Water Use Act, and to the Montana
Administrative Procedures Act, after due notice, a hearing on
objections to the above-named application was held on Thursday,
May 13, 1976, in the courtroom of the Meagher County Courthouse

at White Sulphur Springs, Montana, Gary L. Spaeth, Hearing

‘xaminer .
The Applicant, Nancy M..Berg, was present and was represented
by John V. Potter, Jr. of White Sulphur Springs, Montana. The
Applicant did not testify but testimony was given on behalf of the
Application by her son, George Berg.

The Objector, Montana Department of Fish and Game, was
represented by counsel, W.F. Wright, and testimony and evidence
was presented by Liter Spence and Al Wickerman.

Mr. T.J. Reynolds appeared on behalf of the Department of

Natural Resources and Conservation.

MOTIONS
At the outset of the hearing the Applicant, through counsel,

submitted a memorandum opposing the Fish and Game Department's

CASE # /35!
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objections. The Applicants maintained:

1. The objection of the Fish and Game Department

was in excess of the authority granted it by
the legislature under Section 89-801, R.C.M.
1947;
2. That the objection is based on a claim in excess
of a filed appropriation of the Fish and Game
Department; and

3. That the objection is further based on a claim
solely for recreational use when in fact the
Fish and Game Commission has no existing right
for said use.

The Fish and Game Department submitted a
brief on the question and a reply brief was
submitted by the Applicant. A ruling was
made by the Hearing Examiner which is attached
and included herein by reference.

The Montana Fish and Game Department raised the question
as to whether the Hearing Officer is legally bound by the
amount stated in a properly filed appropriation, or whether
the Hearing Officer may request additional evidence upcn the
quantification of that right. Again the parties were given
the opportuhity to brief the guestion and a decision was reached
by the Hearing Examiner which is attached and included herein
by reference. -

As required by law, the Hearing Examiner hereby makes the
following Proposed Findings of Fact, roposed Conclusions of
Law, and Proposed Order to the Administrator of the Water Resources

Division of the Department of Natural Resources and Conservation.

PROPOSED FPINDINGS OF FACT

1. The Applicant, Nancy M. Berg, originally filed Application

No. 1351-s41J on January 17, 1974 with the Department of Natural
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Resources and Conservation seeking to appropriate 1.7 cubic feet
per second of water and not to exceed 518 acre~feet per annum
in Meagher County, Montana, to be diverted from an unnamed coulee,
a tributary to the Smith River, at a point in the SE1l/4 NE1l/4 SW1/4
of Section 25, T11N, R4E, M.P.M. and used for new lrrlgatlon purposes
on 15 acres in the NE1/4, 52 acres in the NW1l/4, 28 acres in the Swl/4,
and 16 acres in the SE1/4, and for supplemental irrigation on 34
acres in the SW1/4 and 22 acres in the SE1/4, all in Section 25,
Tl11N, R4E, M.P.M., and containing a total of 166 acres, more or less,
from May 10 to October 15, inclusive of each year.

The above-described application was published as required by

W. Deadline for filing objections to this application passed

with no objections being received at the time. A permit to
appropriate water was issued to the Applicant on August 9, 1974
for the amounts and uses noted above.

The Applicant, as required by the permit, filed a Notice
of Completion.of Water Development on March 24, 1975, and at that
time it became evident that the Applicant was exceeding the amount
of water and acreage granted by the permit. The completion form
filed by the Applicant indicated the flow diversion rate to be

2.6 cubic feet per second for 172 acres instead of 1.7 cubic

feet per second for 167 acres as permitted, and further, that the
two sources of water, Spring Creek and an unnamed tributary from
Soldiers Lake, were involved instead of simply the one unnamed

.\lee, tributary to the Smith River,
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The Applicant submitted on July 15, 1975 an additional secondary
application, also No. 1351-s41J, for the additional amount of water
necessary for her project and to be consistent with her filed
completion form. This additional secondary application requested
to appropriate 0.9 cubic feet per second of water and not to exdéed
15 acre-feet per annum for 5 acres, to be used from May 1 to
September 30, inclusive, of each year. This additional secondary
application was amended by the Applicant's letter of November
26, 1975, which requested to appropriate an additional 1.36 cubic
feet per second instead of the 0.9 cubic feet per second figure.
The additional flow diversion amount reflects'ditch losses.

The above-described original application, the additional
secondary appliéation, and the Applicant's amendment, due to
errors and discrepancies was published as required by law. The
Montana Department of Fish and Game filed a timely objection
with the Department on the republished application.

The hearing was held on the total application as amended.

The Applicant, Nancy M. Berg, proposes to appropriate under
Application No. 1351-s41J, 1.53 cubic feet per second or 686.9
gallons per miﬁute of water from Spring Creek, a tributary of

the Smith River, and 1.53 cubic feet per second or 686.9 gallonms
per minute of watef from an unnamed tributary originating at
Soldiers Lake, a tributary of the Smith River. The total water
appropriated ffom both sources shall not exceed a flow rate of

3.06 cubic feet per second, and shall not exceed a quantity of
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533 acre-feet of water per annum, in Meagher County, Montana. The
water is to be diverted from Spring Creek at a point in the NEl/4
SWl/4 SE1/4 and from the unnamed tributary of Soldiers Lake at

a point in the NWl/4 SW1/4 NE1l/4, all in Section 36, T1lN, R4E,
M.P.M. The water is to be conveyed from the two sources by an existing
ditch and pumped from the ditch at a point in the SE1/4 NEl/4 SWl/4
of Section 25, T11N, R4E, M.P.M., at a rate of 1,150 gallons per
minute, and used for new irrigation on 114 acres and for supplemental
irrigation on 58 acres, all in Section 25, T1lN, R4E., M.P.M. and
containing a total of 172 acres, more or less, from May 1 to
September 30, inclusive, of each year.

3. Mr. George Berg testified that they had irrigated the

‘8 acres in the past and had used approximately 3 acre—-feet per

annum. Thus the need for additional water would only be for

the 114 acres of new irrigation. This would compute to a total
additional water of 342 acre-feet per annum, using a consumptive rate of
three acre-feet per acre. Mr. Potter, on behalf of the Applicant,

was requested by the Hearing Examiner to correspondly amend his

application to so reflect such change. This was resisted on the

~grounds that the Applicant had already received a provisional permit

for 518 acre-feet per annum. Mr, Potter went on to explain that
the new amendmente were to ensure a full rate of 3.06 cubic feet
per second in order to supply the pump with 2.2 cubic feet per second.

4. The Applicant, had in the past, flood irrigated 58 acres

. from the two sources involved in this application. The Applicant,

-5-
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by this épplication, proposes to cqnvert flood irrigation on
58 acres to a sprinkler irrigation system on 172 acre-feet.
The sprinkler system is a turbine pump with an electric loader
with a flow capacity of 2.2 cfs. The main lines run on a north-
south line with the well lines coming off at right angles. The
Applicant, through testimony of Mr. George Berg, introduced into
the record, a map detailing the points of diversion and the land to be
irrigated. This was accepted and was marked as Berg's Exhibit "A".

5. Mr. T. J. Reynolds of the Department discussed the soil
conditions on the application. The soil is foupd to be a clay
and clay-loam with a total soil moisture holding capacity of 5 inches .
at a 3 foot depth. Using alfalfa as a baseline crop, the total
seasonal consumptive use for é dry year would be 19.96 inches.
During a normal year there is 5.14 inches of effective precipitation
thus leavipg a total irrigation requirement of 14.82 inches. Figuring
a 65% field efficiency, the need would be 1.9 acre-feet per acre
for a total of 217 acre-feet of water for a normal year. During
a dry year there would be no effective precipitation, the total
irrigation requirement would be 19.96 inches. Figuring a 65%
efficiency, the total acre feet per acre would be 2.6 with a total
dry year requirement of 296 acre-feet per year. Mr. Reynolds
recommended that the total consumptive use for the Berg application
be reduced down to 296 acre—feet. This figure did not take into
account the amount of ditch loss from the points of diversion to .
the fields to be irrigated. The ditch would be approximately 2 to

3 miles in length and should be considerable:ditch loss. The
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recommendation of Mr. Reynolds is hereby denied.

6. The Montana Department of Fish and Game, through Liter
Spence, introduced into the record Objectors Exhibits 1, 2, and 3.
Objectors Exhibit No. 1 is a copy of Chapter 8, Title 89 of
the Revised Codes of Montana as enacted in 1969. It was accepted
into the record without objection. Objectors Exhibit No. 2 is a
filed appropriation in Book 8, Page 54 of the Water Rights of
Meagher County, filed in December 1970. The pertinent parts
of such exhibit are.as follows:

"Under direction and authority set forth in
Section 89-801, R.C.M. 1947, as amended, the
Montana State Fish and Game Commission has
appropriated, and by these presents does
appropriate and claim 6,000 miners inches of
water in said county and state (Meagher
County, Montana) for the period from April 1
to August 31, of each and every year hereafter
and 5,000 miners inches for the period of

~ September 1 to March 31 for each and every year
hereafter; the same being of the following
described river or stream or portions thereof:
Smith River from Meagher County-Cascade County
line in T14N, R3E, Section 1 to the Fort Logan
Bridge T11N, R5E, Section 31."

Objectors Exhibit No. 3 is a letter written by Gary J. Wicks,
Director, Department of Natural Resources and Conservation to Mr.
Wesley R. Woodgerd,'Director, Fish and Game Department, in réspouse
to a letter sent by Mr. Woodgerd to Mr. Wicks. The pertinent
part of the letter is as follows:

"It is our determination that such approp-
riations validly perfected pursuant to the

authorization of Section 89-801, prior to its
. repeal do constitute existing rights to the
\

use of water as contemplated by both Article
IX, Section III of the Constitution of Montana
and the Water Use Act, Section 89-865, et seq.,

R.C.M. 1947." - |
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7. The Montana Department of Fish and Game submitted timely .
objections to the above application. The Fish and Game claims a
right on the Smith River from the mouth of Hound Creek to the
Cascade éounty line in the amount of 16,000 miners inches (400 cfs)
from April 1 to August 31 and 6,000 miners inches (150 cfs) from
September 1 to March 31 of each year. The Fish and Game water
right which is most critical in reaching a decision in this case
is the one for the Meagher County-Cascade County Line to the Fort
Logan Bridge of 6,000 miners inches (150 cfs) from April 1 to
August 31 and for 5,000 minefs inches {125 cfs) from September 1
to March 31 of each year. Based upon the above water rights, the
Montana Fish and Game requested that the permits be modified so
that the water withdrawal would not be permitted until after July .
15 of each year.
8. The Montana Fish and Game Department did not submit any
testimony in support of the water rights filipgs, but instead
decided ﬁo'rest upon the filing alone. From the foregoing Proposed
Findings of'Fact, the following Proposed Conclusions of Law
are hereby made:

PROPOSED CONCLUSIONS OF LAW

1. Under the provisions of Section 89-880, R.C.M. 1947,
a permit is required to appropriate water from Spring Creek, a
t:ibutary'of the Smith River, and from an unnamed tributary
originating from Soldiers Lake, a tributary to the Smith River.
2. There are at times unappropriated waters in the source
of supply available for appropriations by the Applicant for the .

purposes herein requested.
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3. Pursuant to Section 89-886(1), R.C.M. 1947, valid
water rights of prior appropriators must be protected in the
issuance of a Beneficial Water Use Permit.

4. The Applicant, Nancy M. Berg, has a prior water right
from Spring Creek, a tributary of the Smith River and from an
unnamed tributary of the Smith River originating from Soldiers
Lake to irrigate the 58 acres.

5. The Applicant was granted a Provisional Permit by the
Department for a total of 581 acre-feet per annum from the
above two sources. |

6. The total per annum consumptive use for the ll4 acres
is 342 acre-feet.

7. A provisional permit granted by the Department under
the 1973 Water Use Act shall be amended if there is found to be

.~ an error or it is necessary to protect the rights of a prior
éppropriator. Thus the requests of Mr, Potter to leave the

per annum consumptive use of the Provisional Permit at 518 acre-feet

is hereby denied.

8. The Montana Fish and Game Commission has a valid prior
water right t§ the waters of the Smith River for the purposes of
maintaining stream flows necessary for the preservation of f£ish
and wildlife habitat. There is:;ufficient evidence in the record
at this time to quantify the Fish and Game Commission's water rights.
From the filing, the water right of the Fish and Game Commission
would not exceed 16,000 miners inches (400 cfs) from April 1 to

! k.August 31 and 6,000 miners inches (150 cfs) from September 1 to

|
5 March 31 on the Smith River from the mouth of Hound Creek to the
|
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Cascade County line. Further it would not exceed 6,000 miners
inches (150 c¢fs) from April 1 to Auéust 31 and 5,000 miners inches
(125 cfs) from September 1 to March 31 from the Meagher—Cascade
Céunty line to the Fort Logan Bridge.

9, The prior rights of the Montana Fish and Game Commission
would be protected if this permit is conditioned to allow further
amendments when the quantification of their water right has been
accomplished,

10. The proposed means of diversion are adequate.

11. The issuing of a Provisional Permit, in no way reduces
the Applicants' liability for damages caused by the appropriation,
nor does the Department in issuing a permit in any way acknowledge
liability for damage caused by the Applicants' exercise of their
provisional permit. |

12. The proposed use of water constitutes a beneficial use.

13. The proposed use will not interfere unreasonably with
other planned uses or developments for which a permit has been
issued or for which water has been reserved..

14. The Application for Beneficial Water Use Permit should
be granted in accordance with the provision of Chapter 8, Title 89
of the Revised Coées of Montana.

15. Nothing decided herein has bearing on the status of water
rights claimed by the Applicant other than those herein applied for,
nor does anything decided herein have bearing upon the status of
claimed rights of any other party except in relation to those rights

herein applied for, to the extent necessary to reach a conclusion

herein. i CAgE # 135—/
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Conclusions of Law, the following Proposed Order is hereby made:

Based upon the Proposed Findings of Fact, and Proposed

PROPOSED ORDER

| l. Subject to the conditions cited below, the Applicant's
Provisional Permit No. 1351-s4lJ by Nancy M. Berqg is hereby granted
allowing appropriation of 1.53 cubic feet per second of water from
Spring Creek, a tributary to the Smith River and 1.53 cubic feet
per second of water from an unnamed tributary of the Smith River
originating from Soldiers Lake. The total water appropriated
from both sources shall not exceed a flow rate of 3.06 cubic feet
per second, and not to exceed a quantity of 342 acre-feet of water

per annum, in Meagher County, Montana. The water is to be diverted

t

‘om Spring Creek, a tributary to the Smith River at a point in
3 ’

the NE1/4 SW1/4 SE1/4 and from the unnamed tributary of the
Smith River originating from Soldiers Lake at a point in the NW1/4
SW1l/4 NEl/4_all in Section 36, T1lN, R4E, M.P.M. The water is to
be conveyed grom the two sources by an existing ditch and pumped
from said ditch as a point in the SE1/4 NEL/4 SW1/4 of Section 25,
TllN}_R4E, M;P.M., at a rate of 2.2 cfs and used for new irrigation
on 114 acres aﬂd for supplemental irrigatioh on 38 acres, all in
Section 25, T1IN, R4E, M.P.M., from May 1 to September 30, inclusive,
of each year; -

2. The permit is granted subject to all prior water rights
in the source of supply.

3. If the rights of the Montana Fish and Game Commission

)\ . the Smith River are quantified at a later time, the Provisional
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Permit shall be accordingly amended and modified to protect the
prior rights of the Montana Fish and Game Commission.

4. The issuing of a Provisional Permit in no way reduces the
Applicant's liability for damages caused by the Applicant's exercise
of its Provisional Permit.

5. This Provisional Permit is granted subject to any final
determination of prior existing water rights in the source of
supply as provided for by Montana law.

NOTICE

This is a Proposed Order and will not become final until
accepted by the Administrator of the Water Resources Division of
the Department of Natural Resources and Conservation. Written
exceptions to the Proposed Oider, if any, shall be filed with
the Department within ten (10) days of service upon the parties
herein. Upon receipt of any written exceptions, opportunity will
be provided to file briefs and to make oral arguments before the

Administrator of the Water Resources Division.

//' -
DATED this 47‘A/ day ofC;;th[;CZk.éik,) ;, 1976.
& ;
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GARY L. S TH
HEARING INER
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