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";{nfThe Proposed F1nd1ngs of Fact and Conclusions of Law in this matter

':JVj;_entered on September718 1374,_35 hereby adopted as the F1na1 Flndlngs of

Fact Conc]us1ons of Law ano the F1na1 Order is hereby ordered.

ORDER

x'"f’§;a;1 The aPp11cant E perm1t5 are conditionally granted. Each permit

""‘--“_‘

s granted on the cond1t10n that each of the app]1cant s diversion works,

\

- as presently constructed 1s: altered or mod1f1ed so that all water in Ash

.___\.,, ;
N

Creek is free to pass downstream until such time as the prior appropriators,
the Rowseys, have recelved suff1c1ent water to satisfy their water right.
22 The app11cant may not appropriate any water until the Rowseys"'

water r1ght has been sat1sf1ed An agreement as to when the Rowseys have
soff1c1ent water and when the app11cant s 1essee may begin to appropriate
water must be determ1ned between the applicant's lessee and the Rowseys, in
cooperat1on WIth the Department of Natural Resources and Conservation.

'3 Before the app11cant a1ters or modifies 1ts dxvers1on works, the
Department of StateJLands shall submit its proposed changes to the Department
of Natural Resources and Conservation for approval. The Department of State

Lands shall not commence any alteration work until the Department of Natural

Resources and Conservation has approved a proposed plan for said alteration.
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" 4. The permits conditionally granted are subject to prior existing

. water rights. |
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L bonethis - 2F  dayof Gonectray __, 1975,

Kdninistrator, Water Resources Division
DEPARTMENT OF NATURAL RESOURCES

: AND CONSERVATION
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IN THE MATTER OF APPLICATION FOR

BENEFICIAL WATER USE PERMIT NOS. _
PROPOSED FINDINGS OF FACT, &

CONCLUSIONS OF LAW AND QRDER )

by Montana Department of State
Lands _ . W, oa

Pursuant to the provisions of the Montana Water Use Act, Section 89-365,
et seq., R.C.M. 1947, ‘after due notice, a public hearing was held August 20, 1974,
in the Courtroom of the Powder River County Courthouse, Broadus, Montana, to hear
objections to the above three appfications. The applicant was represented by Bob
Raundal and Wilbur Erbe, employees of the State Land Department, as well as by the
Land Department's Staff Counsal, Leo Berry of Helena. The objectors Lynn L. Rowsey
and Opal Rowsey were present and were represented by Counsel, Robert J. Brooks of
Broadus. The objectors did not testify, but'evidence and a witness were presented
through their attorney. The applicant’s attorney presented evidence and witnesses
for the applicant.
PROPOSED FINDINGS OF FACT

i. On August 31, 1973 the Land Department, State of Montana, filed with
the Department of Natﬁral Resources. and Conservation, Nafer Resgurces Division,
applications f;r beneficial water use permit to appropriate water from the South
Fork of Ash Creek and from Ash Creek, as well as a side drainagé flowing into Ash
Creek. Ash Creek i{s a tributary of Mizpah Creek. The water will be diverted at a
point on Ash Creek amd at a point on an unnamed drainage which are located in the NEx
of NEx of MWy of Section 16, Township 35, Range 50E of Powder River County. Another
point of diversion will be on the South Fork of Ash Creek which is located in. the
NE% of NE% of NE% of Section 17, Township 3 S, Range 50 E., of Powder River County.

2. The total quantity of water to be appropriated at the diversion point
on Ash Creek 1is 81 acre-feet per annum. The total quantity of water to be diverted
at the diversion point on the side drainage is 23 acre-feet per annum. The total
quantity of water to be diverted at the diversion point on the South Fork of Ash
Creek {s 148 acre-feet per annum. The water is to be used for irrigation from May
1 to July 15, inclusive. -

3. An objection was filed to each application by Lynn L. and Opal Rowsey

of 0live, Montana.
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4. The appiic#nt's diversion works on Ash Creek as well as on the South
Fork. of Ash Creek consists of a control structure, dikes, and tubes all to the Powder'
River COunty Soi1 Conservation Service {SCS) specifications w1th a 30" culvert on
the-South Fork and a 36" culvert on Ash Creek. The appifcant's. d1vers1on works on -
' the-unnamed‘side drainage consists of a control structure, dikes and tubes, a11 in- :
= stal]ed to the Puuder River SCS specifications.
' © 5. Interim permits were 1ssued'on each project as foi?ows.

(a) Fbr the Ash Creek Project on November 19, 1973;

(b) For- the South Fork of Ash Creek on December 18, 1973;

(c) For the unnamed side drainage on December 19, 1973.

Each interim permit was 1ssﬁed subject to all prior water rights, subject to the
approval,. modification. or denial of the provisional or Final permit, and suhdect
to any determination of existing water rights. Pursuant to these interim penui;s
the proposed. projects were in fact constructed.

6. Testimony by bofh applicant and objector at the public hearing 1n-
dicated that normally there {s not any water flowing in Ash Creek during thé summer
months except after a storm has occurred. A field jnvestigation by the Water Rights
Bureau fbund.that this testimony was apparently correct. Thus, the evidence shows
that Ash Creek is not a stream with a continuous flow during the summer months.

7. A certified copy of a water right record for one thousand five hundred
miners fnches (1,500) for Mrs. H.M. Rowsey dated April 26th, 1910; as well as a
certified copy of a water right record for five hundred (500) inches dated Jume 20th,
1807, both for Ash Creek were submitted fntn evidence at the public hearing. Thus,
the Rowseys are apparently prior apprepriators. '

8. The Rowseys are apparently prior appropriators and are downstream from
the applicant's proposed points of appropriation. h

9. There was testimony at the public hearing on behalf of the objectors
stating that the applicant's diversion works as presently constructed would not ade-
quately pass thé amount of water to which the Rowssys are entitle&;considering the
nature and circumstances of water flow on the Ash Creek drainage. Further, after the
water backed up to a certain point, it would go into the applicant's spreader system
before the Rowseys' water right would be satisfied. The Water Rights Bureau conducted
2 fleld investigation in an effort to obtain firsthand information to supplement
evidence, testimony and data that 1t'a]ready possessed, and it found that the appii-
cant's diversion works as presently constructed do not adequately pass the amount of
water that the Rowseys would be entitled to if there were a sizable amount of water

flowing in Ash Creek.

From the foregoing proposed findings of fact the following pfoposed con-
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: " clusions of Taw are hereby made: '
ot ' ~ PROPOSED CONCLUSIONS OF LAW

1. Under the provisions of Section 89-880, R.C.M. 1947, a permit is
reqﬁfred 1n'nrder for applicant to appropriate water for a beneficial use from Ash '
Creek. the South Fork of Asir Creek, and the unnamed side drainage. ' o

. : 2. Under the provisions of Section 89—880(3) R.C.M. 1947

A permit. 1ssued prior to a final determination of exisr_ing ’ ) <5
righes 1a provisional and is subject to that final determin- S
ation. The amount of the appropriation granted im a provisional F TR
petwir shall he reduced or modified where neceasary to protect
and guarantee existing rights determined in the final decree.
A perscn may not obtain any vested right, to an appropriatien
obtained under a provisional permit, by virtue of comstructicum
of diversion works, purchase of equipment to apply water, plant-
ing crops, or other actiom, where the permit would have been
denied or modified {f the final decree had been availabla. to the
) depa::t:unt."

The criteria for issuance of a permit as set forth in Section

89-885, R.C.M. 1947, are as follows:

"The Department shall issue a3 permit if: ‘
(1) there are unappropriated waters in the source of supply;
e (2) the rights of a prior appropriator will not be adversely
affected;
. (3) tha proposed means of diversion or comstruction are adequate;

{4) the propused use of water is a benmeficial use;

(5) the proposed use will not interfere unreasonably with other
planned uses or developments for which a permit has been ilassued
or for which water has been reserved." .

4. A]though Ash Creek does not normally have unappropriated waters, there
may be a time when there will be unappropriated waters in the scurce of supply.

5. The proposed uyse of water for irrigation is a beneficial use for which
water may be appropriated.

§. However, as presently constructed each of the proposed yses will inter-

fere unreasonably with and adversely affect the prior appropriators, Lynn and Opal

"2' Rowsey. £y

?% 7. The application may be granted on the condition that the applicant

t% > alters construction of each project so that the water right of the prior appropriators
i: fs satisfied before the appiicant receives any water..

&i Based on the above propesed Findings of Fact and Conclusions of Law,

%; the following order is proposed:

PROPOSED ORDER

1. The applicant's permits are conditionally granted. Each permit is

granted on the condition that each of the applicant's diversion works, as presently

' constructed, are altered or modified so that all water in Ash Creek is free to pass

downstream until such time as the prior appropriators, the Rowseys, have received
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. sufﬁc‘lent water to satisfy their water right.

Z. The appiicant may not appropriate any water until the Rowseys water

right has been satisfied. An agreement as to when the Rowseys have sufficient water -

and when the appﬁcant"s lessez may begin: to appropriate water must be determined .

between the appl'lcant‘s 'Iessee and the leseys, in cooperation with the. Depar'unent o
of Natural Resqurces and Consewaﬁom

3. Before the applicant alters or modifies its diversion wurks, the
Lar-1d Department shall submit its proposed changes to the Department of Natural
Resources and Conservation for rapproval. The Land Department shall not commence
any alteration work-until the Department of Natural Rescurces and Conservation has _
approved a proposed plan for said alteration. | _ '

& The permit conditionally granted is subject to existing rights. |
This 1s a proposed order aﬁd ﬁ'lﬂ become final when accepted by the Administrator of r
the Water Resources Division of the Department of Natural Rescurces and Conservation.
Written exceptions to the proposed order shai'l be filed with the Department within
ten (10)'days of service upon the parties herein. Upon receipt of any written except—
fons, opportunity will be provided to File briefs and to make oral arguments before
the Administrator of the Water Resources Division. '

- g < gﬂ/w;é.{ 70 %,u i P

/Jﬁes P. Nugent

Hearing Examiner






