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IN THE MATTER OF APPLICATION FINDINGS OF FACT,
FOR BENEFICIAL WATER USE PERMIT _ CONCLUSIONS OF LAW AND ORDER
NG, 107-s41-1, DIEHL DEVELOPMENT

CORPORATION
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Pursuant to the Montana Water Use Act, Section 89-865, gt seg., R.C.M.
1947, and after due notice, a hearing was held on June 10 and June 11, 1974, in
Helena, Montana, for the purpose of hearing objectfons to the above-named
Application., The hearing was also held to receive comments on the Draft
Environmental Impact Statement (hereinafter called EIS), compiled by the
Department of Natural Resources and Conservation (hereinafter called Department)
on the Application. The following Findings of Fact, Conclusfons of Law and
Order are hereby approved by the Administrator, Division of Water Resources of
the Department, as a result of the hearing. _

FINDINGS OF FACT

(1) On August 15, 1973, at 9:20 a.m., an Application for Benefi€ial
water Use Permit (hereinafter called Application) was received by the Department  -*
from Dienl Development Corporation (hereinafter called Applicant) to appropriate ',
75 cubic feet per second of water from Prickly Pear Creek, a tributary of the '
Missouri River, for irrination, domestic, and livestock purposes. An amended
Application was subsequently filad by Applicant to appropriate 20 cubic feet
paer second of water from Prickly Pear Creek for irrigation and livestock purposes
"to be used approximately from September 16 to April 1, inclusive (nonirrigation
season).” Subsequent communications between the Apnlicant and Department personnel
revealed that Applicant actuaily intended to apply for 20 cubic feet per second
for irrigation purposes to be used during the irrigation season (approximately
April 1 to November 15), and for stock=water purposes to be used from January 1 .
to December 31, inctusive. Corrective notations were made to this effect on

- the Application by the Department. o

(2) The proposed point of diversion is the W% NE% Section 23,

- Towaship 9 North, Range 3 West, in Jefferson County. The means of diversion would
~ be by a pump and pipeline which would deliver the water to two proposed reservoirs;

one of 21,000-acre-foot capacity located on Clark Gulch in the NWx SE Section 16,
Township 9 North, Range 3 West, and the other of 250-acre-foot capacity located -

~ on Holmes Gulch in the NEX SWy Nwg Section 10, Township 9 North, lange 3 West.

Applicant has made no application to appropriate water from either Clark Gulch .
or Holmes Gulch, nor has Applicant submitted engineering drawings and specifications
on the diversion and storage facilities. wWater would be diverted from September
16 to April 14, inclusive, and stored to be used during the periods and for the . .
purposes indicated above.

(3) Applicant proposes to irrigate 3,000 acres, located at the lega)
descriptions indicated on the Application. Soils survey data af the Department
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show that only 1,200 acres are potentially trrigable.
correspondence received from Applicant by
Applicant at the hearing,

from agricultural to commercial

development,

(4) After publication &f the

fts Form No. 611 from the following Objectors:

1.
2.

*

OQ"-IO'IU‘I&EA

9.
10.

In addition, timely objections were received by the Department by Tetter, and
partment as properly filed objections, from the following

accepted by the De
ebjectors;

No formally filed objection was ever received by the Demartment from the Helena
Gutdoor Club, althoush the club's representative, Mr. Rick Graetz, stated at

Victor Vincent;

City of East Helena;

Kaiser Cement and Gypsum Corporation;
Prickly Pear Water Users Association;
Eleanor Miles;

Buford Miles;

Jack L. Williams;

Montana Department of Fish and Game;
American Smeiting and Refining Company; and
Stephen F. Weber,

Last Chance Audubon Society;
Prickly Pear Sportsman's Association; and
Sterra Club, Upper Missouri Group.

the hearing that 1t had filed an objection on Form 611,

" (5) The Hearing on Objections was originally set for May 23, 1974,
.but with the written consent of Applicant was reset for June 10, 1574, ANl
Objectors except Eleanor and Buford Miles and Jack L. Williams appeared at the
hearing. Objectors City of East Helena,
American Smelting and Refining Company we
to the Qbjectors, several {ndividuals or groups appeared to comment on the

applicatijon and the EIS, and were demomimated "Commentors” by

were introduced.

(6) Objector American Smelting and Refining Company appears to have
¥ Pear Creek for industrfal purposes to 492.5
Objector Kaiser Cement appears to have a decreed

decreed rights to water from Prickl
miner's inches (12.3 cfs).

right for industrial purposes to 14 miner's fnches (0.35 cfs).

East Helena appears to have a d
~ miner's féches (1.125 cfs).
be used during the period of

through Apr1] 14),

(2)

CASE # /07

Through the Application,
the Department, and testimony by
Applicant intends to inttfally apply any water
appropriated under this Application to agricultural (irrigation
uses, and then prograssively convert the above land to developed
residential purposes, and change the purpose of use of the appropriated water
/municipal (domestic) for use by the residential

and 1ivestock)

Notice of Application as required by
law, timely objections to the Application were received by the Department on

Department of Fish and Game, and
re represented by counsel. In addftion
d the Hearing
Examiner. The hearing was taped but not transcribed, and several Exhibits

Objector City of
ecreed right for municipal purposes to 45

All of these apparent rights either are being or could
diversion appiied for by Applicant (September 16
“thelr points of diversion are or would be located downstream



from Applicant s proposed point of diversion, and they all date prior to
/ . Applicant's date of priority.
{(7) Sevaral water users, including members of Objector Prickly Paar
Hater Users Association, have apparent decreed, filed, or use rights for
irrigation and stock-water purposes for use during the period September 16 -
through April 14, The evidence s insufficient to establish with any certainty
- the exact quantity of water entitled to under these apparent rights. However,
the evidence does support a finding that water from Prickly Pear Creek is used
throughout the entire year for stock-water purposes, and that a sufficient
quantity of water must be allowed to flow in the subject stream.to prevent
freezeups during the winter months for this purpose. Furthermore, the evidence
shows that water has been appropriated in previous years during the.months of
September, October, March, and April for irrigation purposes, with a larger
quantity being appropriated in April during the spring runoff period than
. during the other aforementioned months. Testimony was also given at the
hearing that the Department estimate of 5 cubic feet per second for {rrigation
use during the four aforementioned months was fnadequate, Therefore, taking
into consideration all the available evidence, including streamflow records,
it seems reasonable to find that there are apparent prior irrigation and stock-
water rights below Applicant’s proposed point of diversion in estimated amounts
as follows: September, 10.0 cfs; Octoher, 9.0 cfs; MNovember, 7.0 €fs;
December, 7.0 cfs; January, 7.0 ¢fs; February, 7.0 cfs; March, 9.0 cfs; and
~April, 15.0 cfs, ‘

.. (8) McClellan Creek is ‘the only tributary to Prickly Pear Creek
2 which consfstently contributes to the total streamflow of Prickly Pear C(Creek
) below Applicant's proposed point of diversion, Streamflow data on McClellan
\ . Creek are lacking. However, tho Department's 1974 measurements of the flow _
of said stream at 1ts mouth indicate that its flow at that point i3 approximateiy
15 percent of the flow of Prickly Pear Creck nieasured at gaging stations No. 1
or 2 (located at the points shown in the EIS on Fig. ).

(9) Streamfliow records on Prickly Pear Creek, extrapolation of
streamflow records on McClellan Creek, and evidence of apparent existing rights
; show that there are unappropriated waters in the source of supply which may be
7 diverted at Applicant's proposed point of d1vers1on, a11 as 1nd1cated on
Appendix A, attached hereto and made a part hereof,

o -~ {10) Requiring Applicant to allow a sufficient flow of water to pass - -
i S the proposed point of diversion for the protection of existing water rights .. '
Y would, in effect, provide a sufficient minimum flow for the protection of
- :?u:tigdlife and 1nstream 1ntegrity, as requested by Objector Department of
sh and Game.

CONCLUSIONS OF LAW

: sl There are unappropriated waters in the sourcs of suppiy (Prickly
,Pear Creek) at Applicant's proposed point of diversion.

(2) Thera appears to be existing water rights in Prickly Pear'. Creek,
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' (3) The rights of prior appropriators should not be adversely :
affected if Applicant s required to allow a flow of water to pass the proposed
point of diversion for the protection of existing rights.

(4) Since sufficient quantities of water will be maintained in the
stream for the protection of aquatic 11fe and instream {ntegrity between
Applicant's proposed point of diversfon and East Helena as a result of this
Order; 1t {s unnecessary to determine whether the public has an existing water.
rignt in Prickly Pear Creek for recreational use, as asserted by Objector
Department of Fish and Game, nor 1s 1t necessary to determine whether, under
the Montana Envirormental Policy Act, a water permit may be modified or

. canditioned by the Department of Natural Resources and Conservation for the sale

purpose of protecting or preserving environmental qualities.
o ORDER
: The Applicant is granted a permit to appropriate water from Prickly
Pear Creck at the proposed point of diversion in quantities not exceeding 20
¢ublc feet per second, subject, however, to the following conditions:

(1) Applicant must allow a fiow of water to pass the point of diversion

for the protection of existing rights. (Estimated flows to satisfy existing

rights are fndicated on Appendix A, attached hereto and made a part hereof,

{2} Water may be diverted only from September 16 through April 14
of each year; e oo . v n

(3) Water appropriated under the permit may be used only for irrigation .
and stock-water purposes;

(4} Applicant shall install a suitable measuring device approved
by the Department and submit periodic measuring reports to the Department to
insure that waters for the protection of existing rights are allowed to pass
as required in the Order.

(5) In order to determine whether the proposed means of diversion and
construction are adequate, as required by Section 83-8385, R.C.M. 13947, Applicant
shall submit engineering drawings and specifications of the proposed dfversion
and storage facilities and facility site studies within one year from the date
gf :ssuance of the permit,for the Department's approval before construction may

egin. : '

(6) Applicant shall also submit at the same time detailed site
studies and topographic maps of the land Applicant intends to {irrigate, so that
the number of irrigable acres may be accurately determined.

(7) After submission of the above information, the Department shall
limit the total volume of water in acre-feet per year that Applicant is
entitled to under the permit.

(8) The App]icant'sha11 complete construction of the proposed facilities
and put the water to beneficial use within two years after tha sngineering '
drawings and specifications are approved by the Department. .

S C(ASE# 107



/’. {9) The.permit 1s issued subject to existing rights.

(10) The Department shall monitor the effects of diversion of water
under the permit to streamflows and exfsting rights, including ground-water
rights, and adjust the permit accordingly if it determines that efither more or
less water may be appropriated by Applicant.

Dated this 14th day of August, 1974,

Witnessed by Richard T. Munger, Orrin A. Ferris, Administrator
Chief, Water Rights Bureau Water Resources Division
DEPARTMENT OF NATURAL RESOQURCES
AND CONSERVATION

- (s8) |
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'BEFORE THE DEPARTMENT
OF
NATURAL RESOURCES AND COMSERVATION

IN THE MATTER OF APPLICATION PROPOSED FINDINGS OF FACT,
FOR BENEFICIAL WATER USE PERMIT CONCLUSIONS OF LAW AND OQRDER
NO. 107-s41-1, DIEHL DEVELOPMENT

CORPQRATION

Pursuant to the Montana Water Use Act, Section 89-865, et
seq., R.C.ﬁ: 1947, and after due notice, a hearing was held on June
10 and June 11, 1974, in Helena, Montana, for the purpose of heafing
objections to the abové-named Application. The hearing was also held
to receive comments on the Dra?t Environmental Impact Statement,
(hereinafter called “EIS") compiled by the Dep%rtment of Natural
Resources and Conservation (hereinafter called "Department”) on the
Application. The following Proposed Findings of Fact, Conclusions of

Law, and Order 2re this Hearing Examiner's recommendations to the
Administrator, Division of Water Resources of the Department, as a
result of the hearing.

PROPOSED FINDINGS OF FACT

(1) On August 15, 1973, at 9:20 a.m., an Application for
Beneficial Water Use Permit (hereinafter called “Application") was
received.by the Department from Diehl Development Corparation (herein-
“after called "Applicant")} to appropriate 75 c.f.s. of water from
Prickly Pear Cféek,_a tributary oflthe Missouri River, for iprrigation,
domestic, and livestock purposes., An amended Application was sub-
sequently filed byZAupTTcant to appropriate 20 c¢.f.s. of water from
Prickly Pear Creek for frrigation and livestock purposes “to be used
approximately from September 16 to April I, inclusive, (non-irrigation
season)". Subsequent communications between the Applicant and Depart-
ment personnel revealed that Applicant actually intended to apply for
20 ¢.f.s., for irrigation purposes to be used during the Trrigﬁtion
season (approximately April 1 to November 15), and for stockwater

purposes to be used from January 1 to December 31, inclusive. Corrective

notations were made to this gffect on the Application by the Department.
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The proposed point of diversion is the NWk NEX, Sec. 23,

(2)
R3W, in Jefferson County.

TIN, The means of diversion would be by

a pump and pipeline which would deliver the watar to two proposed

reservoirs oné of 21,000 a.f. capacity located on Clark Gulch at MW

SE%, Sec. 16, TIN, R3W, and the other of 250 a.f. capacity located

10, T9N, R3W. Applicant has

on Holmes Guich at NEX SWL NWk, Seg.

made no application to appropriate water from efther Clark Gulch or

Holmes Gulch, nor has Applicant submitted engineeriné drawings and

specifications on the diversion and storage facilities. Water wauld

be diverted from September 16 to April 14, inclusive and stored to be

used during the periods and for the purposes indicated above. . e

(3)
1egal descriptions indicated on the Application.

Applicant propases to irrigate 3000 acres located at the
Seils survey data

of the Department shows that only 1,200 acres are potentially 1rrigab1e.'
Through the Application, correspondence received from Applicant by the .

pepartment, and testimony by Applicant at the. hearing, Applicant in-

" pends to initially apply any water appropriated under this Application
to agricultural (irrigation and livestock) uses, and then progressively

convert the above land to developed land for residential purposes, and

change the purpose of use- -of the appropriated water from agricultural

to commercial/municipal {domestic) for use by the residential develop-

ment.
{4) After publication of the Notice of Application as required

by law, timely objections to the Application were received by the

Department on ts Forh No. 611 from the following Objectors:
g R

1. Victor Vincent;

2, City of East Heleﬁa;

3, Kaiser Cement and Gypsum Corparation;

4. Prickly Pear Water Users Association;

5. Eleanor Miles;

6. Buford Miles;

7. Jack L. Williams;

8. Montana Department of Fish and Game;

9. American Smelting and Refining Company; and,
10. Stephen F. Weber

(2)

CASLE
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In addition, timely objections were received by the Department
by letter, and accepted by the Department as properly filed
objections, from the following objectors:
1. Last Chance Audubon Society:
2. Prickly Pear Sportsmén's Association; and
-3. Siefra Club, Upper Missouri Group
No formally filed objection was ever received by the Department from
the Helena Outdoor Club, although the club's representative, Mr. Rick
Graetz, stated at the hearing that it had filed an objection on Form
611. '
(5’ The Hearing on Objections was originally set for May 23,
1974, but with the written consent of Applicant was reset for June
10, 1974, A1l Objectors excep¥ Eleanor and Buford Miles and Jack L.
Willfams appeared at the hearing. Objectors City of East Helena,
Department of Fish and Game, and American Smelting and Refining
Company were represented by counsel. In addition to the Objectors,
_several individuals or groups appeared to comment on the application
and the EIS, and were denominated "Commentors" by the Hearing Examiner.
The hearing was taped, but not transcribed, and several Exhibits
were fntroduced.
(6) Objector Ame;fcan Smelting and Refining Company appears
to have decreed rights to water from Prickly Pear Creek for industrial
purposes to 492.5 miners inches (12.3 ¢.f.s.). Objector Kaiser Cement
appears to have a decreed right for industrial purpeses to 14 miners
inches (0.35 c.f.s.). Objector City of East Helena appears to have
a decreed right for municipal.purposes to 45 miners imches (1.125 o g
A1l of these apparent rights either-are being or could bes used during
the period of diversion appiied for by Applicant (September 1 through.
April 14), their points of diversion are or would be located downstream
from Applicant's proposed point of diversion, and they all date prior
to Applicant*s date of priority. _
(7} Several water users, including members of Objector Prickly
Pear Water Users Association, have apparent decreed, filed, or use

-

rights for irrigation and stockwater purpeses for use during the period

September 1 through April 14. The evidence is insufficient to establish
with any certainty the exact gquantity of water entitled to under these

apparent rights. However, the evidence does support a finding that




water from Prickly Pear Creek is used throughout the entire year .
for stockwater purposes, and that a sufficient quantity of water
must be ailowed to flow in the subject stream to prevent freeze ups
during the winter months for this purpose. Fyrthermore, the evidence
shows that watar has been appropriated in previous years during the
months of September, Oc;ober, March, and April for irrigétion purposes,
with a larger quantity being appropriated in April during the spring
ruenoff §eriod than during the other aforementioned months. Testimony
was also given at the hearing that the Department estimate of 5 ¢c.f.5.
for frrigation use during the four aforementioned months was inadequate.
Therefore, taking into consideration all the available evidence, in-
cluding ‘stream flow records, it seems reasonable to find that there
ara apparenf prior irrigation and stockwater rights below Applicant's
proposed point of diversion in estimated amounts as follows: September,
10.0 c.f.s.; October, 9.0 c.f.s.; November, 7.0 c.f.s.; December, 7.0
c.f.s.; February, 7.0 ¢c.f.s.; March, 9.0 c.f.s.; Aprf], 15.0 c.f.5.
{8} McClellan Creek is the only tributary to Prickly Pear
Creek which consistently contributes to the total stream flow of .

Prickiy Pear Creek below Applicant's proposed point of diversion.

étream flow data on McClellan Creek is lacking. However, the Depart-
ment's 1974 measurements of the flow of said stream at its mouth in-
dicate that its flow at that point is approximately 15% of the flow
of.PrickIy Pear Creek measured at gaging stations #1 or 2 {located

at the points shown in the EIS on Figure F).

{9) Stream flow records on Prickly Pear Creek, extrapolation
of stream flow records on McClellan Creek, and evidence of apparent
existing rights show that there are unappropriated waters in the
source of supply which may be diverted at Applicant's proposed point
of diversion, all as indicated on Appendix A attached hereto and made
a part hereof.

(10) Requiring Applicant to allow a sufficient flow of water

to pass the proposed point of diversion for the protectiaon of existing

water rights would, in effect, provide a sufficient minimum flow for the protec-
tion of aquatic 1ife and instream integrity, as reauested by Objector Department of

Fish and Game.
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'PROPOSED CONCLUSIONS OF LAW

(1) There are unappropriated waters in the source of
supply (Prickly Pear Creek) at Applicant's proposed point of
diversion.

(2) There appears to be existing water rights in Prickly
Pear Creek in the amounts and for use during the periods indfcated
in Appendix A attached hereto. i

(31 The rights of prior appropriators should not be adversely
affected if Applicant is required to allow a flow of water to pass
the proposed point of diversion for the protection of existing rights
in the amounts indicated in Appendix A and in the Proposed Qrder,
infra.

{4) Since sufficient guantities of water will be maintained
in the stream for the protection of aquatic life and instream integrity
'betWeen Applicant's proposed point of diversion and East Helena as |
a result of this Proposed Order, it is unnecessary to determine
whether the public has an existing water right in Prickly Pear Creek
for recreational use, as asserted by Objector Department of Fish and
Bame, nor is it necessary _to determjne whether, under the Montana
Environmental Policy Act, a water permit may be modified or conditioned
by the Department of Natural Resources and Conservation for the sele
purpose of protecting or preserving environmental qualities.

PROPOSED ORDER

The Applicant is granted a permit to appropriate water from

Prickly Pear Creek at the proposed point of diversion in guantities

- -not -exceeding 20 c.f.s., -subject, however, to the follewing conditions:

(1)  Applicant must allow a flow of water to pass the point of
dﬁversign-far the protection of existing rights in the amount and
during the periods indicated on Appendix A attached hereto and made
of part hereof;

{2) Water may be diverted only from September 1 through
April 14 of each year; - '

(3) Water appropriated under the permit may be used only for
irrigatfon and stockwater purpoées;

(4) Appiicant whall install a suitable measuring device

approved by the Department‘and submit periaodic measuring reports to

5




the Department to insure that waters for the protection of existing .
rights are allowed to pass as required in the Order;

{5) In order to determine whether the proposed means of
diversion and construction are adequate, as required by Section 8%-
885, R.C.M. 1947, Applicant shall submit engineering drawings and
specifications of the proposed diversion and storage facilities, and
fagility site studies, within one year from thé date of issuance of
the permit, for the Department’s approval befare construction may
begin; .

{6) Applicant shall also submit at the same time detailed
site studies, and topographic maps of the land Applicant intends to
irrigate so that the number of—irrigable acres may be accurately
determined;

(7) After submission of the above information, the Department
shall limit the total volume of water in acre-feet per year that

“Applicant is entitled to under the permit;

(8) The Applicant shall complete construction of the proposed
facilities and put the water to beneficial use within two years after .

the engineering dr;wfngs and specifications are approved by the

Department;
(9) The permit 15 issued subject to existing rights;
{10) The Department shall monitor the effects of diversian
of water under the permit to stream flows and existing rights including
groundwater rights, and adjust the permit accordingly if it determines

that either more or less water may be appropriated by Applicant,

NOTICE: This is a Proposed Order and will become final when accepted

by the Administrator, Division of Water Resources, Department of Natural
Resources and Conservation. Pursuant to Section 82-4212, R.C.M. 1847,
and Rule MAC 1-1.6{(2)-P6190, written excepiions to this Proposed Order
shall be filed with the Administrator within five (58) days of. service
of this Proposed Order upon the parties herein. Upon receipt of any
written exceptions, epportunity will be afforded to file briefs and

make oral arguments bhefore the Administrator,

Dated this BAT: day of S ly , 1974,
V4

Teh, (). Pwa,

Ted J. Done§, Hearing/Examiner .

‘___,_,___.“...__.__.w)---
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. APPERDIX A
(Flgures shown in c.f.s.
Monthly Stream | McClellan Total Siream Existing Flow Thot wx  [low
Flow at Prickley { Creek Input Flow Available Water Rights Must Pass Pcint bdvalatle for
Pear Station ™1 | (15% of *1) |for Existing Rights of Diversion to | Approprialicn ot
Month | (Point of Diversion) and Appropriation Satisfy Existing [Point of Diversion
Water Rights
Low | High Low [High Low } High indusirlal | Stock & Total {Assume Average Low | High
. Avg. Avq. Avg. |Decreed |irrigotion| Rights Yzar on Avg.
Mean | Mean Meon |Maan Mean [Mean Rights Rights McClellan Creek) |HMean | Mean
September 9.32] 71.4! 29.0| 1.4{10.7] 4.4] 10.73 B82.1] 33.4 13.8 10.0 23.8 ww.a 0 52.0 2.6
October 14.5 70.0{ 31.6| 2.2 10.51 4.77 16.7] 80.5| 36.3 13.8 9.0 22.8 18.1 4] 51.9( 13.5
November - | 14.8| 60.0| 29.9] 2.2| 9.0} 4.5( 17.0| 69.0| 34.4| 13.8 7.0 | 20.8 16.3 0 3.7} 13.5
December 12.0| 40,0 24.1] 1.8)6.0 3.6 13.8| 46.0| 27.7 13.8 7.0 20.8 wu.n 0 22.8 6.9
: - ; :
January 9.9% 30.0] 21.1] L1.5(4.5 3.2] 11.44 34.5] 24.3 13.8 7.0 20.8 «q.o 0 12,4 3.5
February 12.0| 57.3] 24.1] 1.8]8.6 3.8} 13.8] 65.9} 27.9 13.8 7.0 20,8 17.0 0 40.3 7.1
March 16.6] 80.0f 21.9| 2.5{12.0[ 4.8) 19.1] 92.04 36.7 12.8 9.0 22.8 wm.o 0 62.0| 13.9
*
April 22.9]131.0{ S2.6] 3.4[19.7; 7.9| 26.3|150.7 60.5 13.8 15.0 28.8 20.9 2 110.1] 31.7

- #Application states peried of diversion will be from September I through April 14, inclusive

*% Maximum that may be granted under permit epplication 1s 20 c.f.s,
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BEFORE THE DEPARTMENT
0F
RATURAL RESOURCES AND CONSERVATION

R S P R L EEE G ikt

IN THE MATTER OF APPLICATION RULING ON OBJECTIONS
FOR BENEFICIAL WATER USE PERMIT
NO. 107-s41-1, DIEHL DEVELOPMENT

CORPORATION

_____4.-____,-_.._.,._...____.._-_____-_____-_______,___-._,,-_.,-__,_____..-___

Pursuant to the Montana Water Use Act, Section 89-865, et seq.,
R.C.M.,1947: a hearing was held on June 10 and June 11, 1874, in
Halena, Montana, for the purpose of hearing objections to the above-

named Application. Following said hearing, and pursuant to rules

established by this Hearing Examiner, Applicant Diehl Development
Corporation filed written objections to Objectors' Exhibits No. 2,
5, 7, 8, and 9 which were offered into evidence at the hearing.
Applicant also filed a written objection to Objectors' Exhibit Ne. 10
which was submitted by Objector Department of Fish and Game subsequent
- to the hearing. :
Although this Hearing Examiner agrees with Applicant that in
a technical sense several of its objections may be valid, it was agreed
without ecbjectien by any party at the beginning of said hearing that
the usual rules of evidenc; would not be followed dqring the course
of the proceeding, so that those parties who were not represented bj
counsel could participate as much as possible.
Therefore, for the above reasons, all of Applicant's objections
to Exhibits 2, 5, 7, 8, 3, and 10 are hereby overruled, and said

Exhibits are hereby admitted. Y

Datec_i. this 30 Do daly af ‘S‘u% C ., 1974,
7L () P,

Ted. J. Doney
Hearing Examiner






