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Good Morning!

We appear today representing:
The Natural Hazard Mitigation Association

This is not and cannot be legal advice.

This is a statement of general principles of policy.


Presenter
Presentation Notes
I would like to thank Michael Baker Jr., Inc for its support of some of the research which has gone into this presentation. This presentation Is Not-Anti Development
It is Pro-Good, Thoughtful Development Which Does Not Harm People and Property
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~ Land Use Regulations Are Local Within
A State and Federal Context

The Views Expressed Are Those of the Authors and
Do not Necessarily Reflect Approval Of Any
Organization.

This is Not Legal Advice - It is a Lecture on General
Principles of Law, and Related Concepts. For Legal
Advice see a Lawyer Licensed in Your Jurisdiction.



Presenter
Presentation Notes
Why do I say so emphatically that this is not legal Advice?-I am not licensed to practice law outside Massachusetts, because it lessens your chance of a successful lawsuit against ME!, but seriously, and MOST of ALL because all law, especially property law is enormously fact and State and local law driven. Each case stands on its own!

Land Use is Local!

This Workshop is not an anti-development rant; it is not an anti environment rant either.
Rather it is about all of us working together to accommodate the development which is coming while preserving and protecting your values and protecting the Property Rights of All!
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Summary from Earlier Discussions

Safe Development and Low Impact Development
Water Resources Management Is:

A) Legal

B) Equitable

C) Practical

D) Defensible in Court



Presenter
Presentation Notes
Don’t Flood Thy Neighbor!!!!
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~Hazard Based Regulation And The

Constitution

Hazard Based Regulation Generally Sustained
Against Constitutional Challenges

Goal of Protecting the Public Accorded
ENORMOUS DEFERENCE by the Courts



Presenter
Presentation Notes
The more compelling the Public need the more likely to be sustained Lucas-Haddacheck vs. Annacelli
STOP talk about the two cases!
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_Might All Montana Communities Wish
To Consider Higher Standards?

Consider:
A) Uncertainties in flood elevations-50% confidence

B) Consequences if a factory, water treatment plant or other
critical facility is flooded

C) 50% chance that 1% flood will be exceeded
within 70 years

D) Changes in flood heights and velocities due to factors such
as upstream wildfires and mud slides/mudflow

E) Climate variability and climate change

F) Effect of poor development practices on threatened and
endangered species

G) Being proper stewards of our land and resources so as to
preserve and protect future generations inheritance



Other Contributing Factors:

* Think about the following scenarios-
e Debris blockage (models assumes no blockage)

e Wildfires (exacerbated flows from burned vegetation-
hydrophobic soils etc.)

e Technical assumptions and other uncertainties
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“Implementing Safe Development in

the Real World

Comprehensive watershed future conditions water
resources mapping looking at water supply-water
quality-stormwater management and flooding

Interim Measure

e Require a demonstration that all development does not
change the hydrograph for the 1-10-50-100-500 year BOTH
flood and storm

How to do this:
Low Impact Development (LID)


Presenter
Presentation Notes
Very much in line with suggestions from the USACE in:

CECW-A/CECW-P 8 Dec 1997
MEMORANDUM FOR MAJOR SUBORDINATE COMMANDS AND DISTRICT
COMMANDS
SUBJECT: Policy Guidance Letter (PGL) No. 52, Flood Plain Management Plans
6. The four main strategies and their related tools which should be considered, and which
may be included as elements of the FPMP are:
a. modify human susceptibility to flood damage and disruption, with
1) land use regulations, such as a regulatory floodway designation which is more
restrictive than NFIP regulatory floodway criteria of 1-foot rise in the 100-year
flood elevation.
2) public development & redevelopment policies, such as “no net increase in
runoff” requirements for new development within its jurisdiction and/or first floor
elevation requirements for new development within the post-project flood plain
that exceed the NFIP requirements.
3) flood warning systems, including detailed response plans for the post-project
flood plain which provides adequate warning and response to prevent loss of life
and reduce flood damages to contents of structures.
4) flood damage reduction measures such as floodproofing of structures in the
post-project flood plain and/or permanent relocation of structures from the postproject
flood plain
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~ These Ideas Are Very Much in =
Line with Suggestions from the USACE

Policy Guidance Letter (PGL) No. 52, Flood Plain
Management Plans

“The four main strategies and their related tools which
should be considered...are:

Modity human susceptibility to flood damage and disruption,
with...:

1) land use regulations, such as a regulatory floodway
designation which is more restrictive than NFIP regulatory
floodway criteria of 1-foot rise in the 100-year flood
elevation.



Policy Guidance Letter (PGL) No. 52, Flood
~ Plain Management Plans (Continued)

2) public development & redevelopment policies, such
as “no net increase in runoff” requirements for new
development elevation requirements for new
development within the post-project flood plain that
exceed the NFIP requirements.

3) flood warning systems.

4) flood damage reduction measures such as
floodproofing of structures
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- What Have We Been Doing?
Treating Water As Garbage

Yesterday we mentioned an excellent Law Review
Article which makes the point that "Diffused
surface water should be treated as a necessary
asset to replenish groundwater aquifers used for
drinking water, and not as waste to be disposed of

by landowners."

See, Darin L. Whitmer, COMMON ENEMY OR UNILATERAL THREAT: WHY
JURISDICTIONS NEED TO BECOME REASONABLE IN REGARDS TO
DIFFUSE SURFACE WATERS 41 Creighton L. Rev. 423, April, 2008.
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Stormwater
Impacts of Development on
Streams

Greater & earlier peak discharge

\

+—— Greater runoff volume

/ Smaller & less rapid peak

Reduced baseflow

STREAM FLOW RATE

TIME ——— —— WITH DEVELOPMENT
m= \\ITHOUT DEVELOPMENT


Presenter
Presentation Notes
Slide courtesy of Dave Fowler.
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Getting to Y

By Roger Fisher and
William Ury

Second Edition Has Additional Material by
Bruce Patton

Great Book

Focuses on “Getting to Yes” Through Principled
Negotiations

From Our Perspective We Want the Principle to
be...

3
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“Getting to Yes”=Getting to Safe Development
Also called: No Adverse Impact

A/K/A Do No Harm

A/K/A “Sic utere tuo ut alienum non laedas”
[Use your property so you do not harm others/

Can We All Agree That This Development Must Be Done
in Such a Manner as To:

a) Not Result in Lawsuits Against the Municipality and Local
Officials?

b) Done In a Manner So It Will Not Harm Water Quality,
Increase Velocities, Or Flood Others?

c) Consider Due Process and Equal Protection of All?




Natural Hazard
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“Getting to Yes”

Separate People from the Problem

Be Hard on the Problem, Soft on the People
Consider the Other Persons Perspective

Look for Mutual Gain

Insist on Objective, Harm Prevention, Criteria

Consider What YOUR Best Alternative to a Negotiated
Agreement (BATNA) Might Be

Consider What Their Best Alternative to a Negotiated
Agreement (BATNA) Might Be

Read the Book!
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Book Published in 2009

Floodplain Management: A New Approach for a
New Era, Freitag et al., Island Press, 2009

Wonderful, Real World Examples
Filtered Through Six Questions

[ Recommend This Book in the Strongest Possible
Terms!

Please Read It!




NHMA
The SixQuestionsin-—— ==

Floodplam Management: A New Approach
for a New Era

What Values or Assets Do You Want to Protect or
Enhance?

What Are the Apparent Risks or Opportunities for
Enhancement?

What is the Range of Risk-Reduction or Opportunity-
Enhancement Available

How Well Does Each Strategy Reduce or enhance the
Resource?

What Other Risks or Benefits Does Each Strategy
Introduce?

Are the Costs Imposed by Each Strategy too High?

17
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/ﬁwer of A Positive No, by William Ury, —
Bantam Books, 2007

OK.
[ know You Are All Busy People

If You Will Only Read One of The Three Books I Am
Recommending Please Read The Power of A Positive No

It Fits Our Needs to a T, in My
Opinion

The Bob Freitag et al. Book Is Also
Incredibly Worthwhile



How To Follow the Safe Development
Impact Principles:

Identify ALL the Impacts of a Proposed
Development

Determine ALL the Properties Which Will be
Impacted

Notify Potentially Affected Persons of the Impact of
Any Proposed Development
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How To Follow the No Adverse Impact
Principle

Design or Re-Design the Project to Avoid Adverse
Impacts

Require Appropriate Mitigation Measures
Acceptable to the Community and the Affected
Members of the Community



NHMA"

: Natural Hazard Mitigation Association

Remember the Result of Following the

Safe Development Principles

Using these Principles the Persons Who May be
Victimized By Improper Development Are Made
Aware and Can Have their Concerns Voiced to

Community Officials.
Really Turns the Usual Development Process
Around!


Presenter
Presentation Notes
.
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Safe Design & Fair Hazard Regulation Is A
Winning Concept

/

So How Do We Proceed?

Planning

Partnerships

Negotiations

Multi-Use Mapping and Engineering
Negotiations

Fair Regulation to Prevent Harm

22
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~Identify ALL the Impacts of a Propose
Development

.i Chaprer Orze
UNCOVER YOUR YES

Natural Hazard Mitigation Association

.

%3
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Steps to Uncover the “Yes’

Never Start With “NO!”

We Are Against NO

Start With What We Are For
We Want Your Development!
We Need The Tax Revenue

24
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Go From Reactive To Proactive

The Biggest Obstacle to Successful Negotiations Is
Us

Be Ready To Take A Time-Out

Ury Calls This Idea “Going to the Balcony”

Listen to Your Emotions

Control Them

Keep Asking “Why?”

Figure Out YOUR Interests

Figure Out YOUR Values

Safety? Sustainability? Protect the Rights of All?
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Find A “Yes”

Maybe We Are For Development

We Are For Safe Place For Our Citizens To Live
We Must Consider Others When We Develop
Channel Any Emotion Into Action
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Your Yes

Bases Discussion on Something
Positive

Provides All Parties A Sense Of
Direction

Gives Everyone Some Positive
Energy



ChHhaprer fcvoo
EMNTPPOWE IR YOUIR INO

28



“To Be Prepared Is Half The Victory”
Miguel de Cervantes

How Are You in Montana Becoming Prepared?

29


Presenter
Presentation Notes
Legal Workshops
Fantastic Practical Conferences
Your 27 word messages from ET and Dr. Vince Corvello
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If Needed, Develop A Well Thought Out, Clear,
{4 N 0 !II

Know Your Stuff

Develop a Plan B

Build a Coalition-Partnerships

Who Shares Your Interests?

Take Away Their Ability To Launch A Surprise Attack

Consider The Worst Case

Consider The Worst Case If You Have To Live With A Yes,
When You Should Have Said No

The Mirror Test

30
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When Considering “No”

Do I Have An Interest In Saying No?

Do I Have The Power

Do I Have The Right

Then Ask The Same Questions About Saying “Yes”
Interest

Power
Right

31
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MUsual Development

Empower Private Sector To
Do What It Does Best!

cess Around!

Chaprer T hHree

RESPECT YOUR WAY TO YES Solve

" Problems!




Make Sure That Your “No” does
Not Burn Bridges

Be Respectful

Working in Private Industry Is Tough

Adopt A Positive Attitude Of Respect

Pay Attention To Your Emotions, Needs, and Interests
Then Do The Same For The Other Guy

Respect Them For Your Best Interests!

Listen-Listen

Listen More To Understand-To Find A “Yes” In There
Somewhere

33
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Work On Finding A “Yes!”

Ask Claritying Questions

Can You Please Help Me Understand Why You
Need This?

Acknowledge The Other Party - Does Not Mean
Agreeing, Just Understanding

34
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Be Nice

The Awesome Power Of “I Am Sorry....

That We Cannot Do what You Want Exactly As You
Want It....”

I Feel Your Pain

Try To Find Some Positive Statements You Can Say
First

This Is A Lovely Proposal...However....

35



/7 —

/

The Power of A Positive No, by William Ury,
Bantam Books, 2007

Please Read It!

36



DONALD WATSON MALCHE LE

Extremely
Important book

WG

DEéIGN [
FLOODING

ARCHITECTURE, LANDSCAPE, and URBAN DESIGN
for RESILIENCE to CLIMATE CHAMNGE
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~ Other Tools

NAI Toolkit

Best Single Publication on Floodplain Management
and No Adverse Impact

Discusses FEMA Community Rating System (CRS)
Credits For Good Behavior in Some Detail

Webcasts such as:

Climate Change and Emergency Management by
NHMA available at:

http://nhma.info/uploads/resources/Climate%20Change%20and%:20E
mergency%2oManagement%2o0Adaptation%20Recording-20120808.arf

38
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NAI Toolkit

No Adverse Impact:
A Toolkit for Common
Sense Floodplain
Management (2003)

www.floods.org/NoAdverselmpact/NAI_Toolkit_2003.pdf

39


Presenter
Presentation Notes
Good time for a break.

ASFPM has developed a Toolkit of techniques communities can choose to use as is appropriate for their community.  Not all techniques fit everywhere.
Basic – Comply with NFIP minimums and other State/Federal requirements
Better – Begin to do more than the minimums.  Implement some of the strategies for NAI.
NAI – Your community has a program to avoid flood related impacts to existing and future development.
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Natural Hazard Mitigation Association

Strategies grouped
according to:

e Basic - NFIP
e Better
o NAI

40


Presenter
Presentation Notes
Basic – Comply with NFIP minimums and other State/Federal requirements
Better – Begin to do more than the minimums.  Implement some of the strategies for NAI.
NAI – Your community has a program to avoid flood related impacts to existing and future development.
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Summary

To Better Serve Our Nation, There Are A Vast Body of:
A.) Publications
B.) Workshops
C.) Web-Casts

Most Are Available In pdf Format On Various Web-Sites

We Have Distributed a List of Major Legally Related
Publications For Your Information and Use

How Can We ALL Work Together To Make Best Use Of Them?
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The Playbook Extract From The Legal Lectures

How Efforts To Regulate Are Attacked
The Playbook
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The Playbook — How Can Government
Efforts to Regulate Be Attacked? Part |

Bluster and Threats;

43


Presenter
Presentation Notes
These are the methods now taught at ALI/ABA and other courses now primarily for developers Attorneys.

Last Year I listed three we are now up to SIX and Counting!! This is the developers Attorneys playbook.
Lawyers can be very creative!

 So how does NAI help with Bluster and Threats? Turns around the all too often adversarial us vs. them development struggle between regulator and developer by ensuring the affected portions of the community are notified, and can express their concern to elected officials, puts the burden on the developer to show how she will not harm others. 
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How Does Our Training Help?

44
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How Can Government Efforts To
Regulate Be Attacked? Part Il

Allegation that the Regulator has Deprived a
Developer of a Constitutional Right “Under the
Color of Law”. (42 USC Section 1983/1988);

This is Not Theory-Very Real In Oklahoma
(Canadian County) and States Like Montana

45


Presenter
Presentation Notes
Everyone here know about 42 USC 1983/1988?It is invariably taught at ALI/ABA courses on “Taking” 
Basically a successor of the Klu Klux Klan Acts, it is a Civil Rights Statute protecting individuals from a government employee depriving them of a civil right under color of law. Awards Attorneys fees if P prevails.(42 USC 1988). The suit is against individuals (and I mean You and You and YOU!!!) not the community.
What civil right? Property!
How does NAI help with Allegations of Depriving Someone of Property under the “color of law”? Courts are so deferential to government efforts to prevent harm that the Defendant Government or Official can easily allege that the Plaintiff and Plaintiff's Attorney should be sanctioned for bringing a frivolous lawsuit under Rule 11 of the Federal Rules of Civil Procedure or similar State Rules; and/ or Bar Regulator Ethics Rules. (What doe Attorneys far more than cancer?-Disbarment!)

Tell story from ABA_ALI course last summer. Q. In view of all this isn’t it futile to pursue “Takings Challenges” against local ordinances, especially hazard based regulations?
Answer-NO NO. They do not have the legal expertise to fight you threaten, get a favorable settlement.” Roll over them”



i

Today

- How Does Our Training
& Yesterday Help?

46
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How Can Government Efforts To
Regulate Be Attacked? Part Il

“Class of One” Allegations of Discriminatory
Treatment Based on Personal Animus, or Other
Inappropriate Factors;

47


Presenter
Presentation Notes
C) How does NAI help with Class of One Allegations? By reducing the confrontation between regulator and developer; by making the development a collegial problem solving process. They do what Private Industry does best-solves problems-here is the adverse impact-so you Ms. Developer plan, engineer your way out of it!

YOU and Your Associates can help this one by not reacting to threats in a way which can bite you later.

Equal Protection Clause Village of Willowbrook v. Olech, 528 US 562 (2000). Irrational and wholly arbitrary decision 33 ft wide easement all others 15’. She had previously sued on Village drainage issues; This is an awful miserable story.

As opposed to Bell v. Duperrault,  367 F.3d 703 (7th Cir. 2004)

Would not reschedule the meeting; kept waiting a half hour, would not listen etc.
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~ How Does Our Training Yesterday & Today
Help?

48
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How Can We Succeed?

Learning At Conferences Such As This Really
Excellent Conference & Those Put on By the State
Floodplain Managers

Learning By Reading-See Handouts

Negotiating on Behalf of Present and Future
Generations

Let’s Work Together To Reduce, and Even Eliminate
Needless Damages Caused By Unwise and
Improper Construction!!!!

49
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One Example of Yes! No! Yes!

Miami, Oklahoma Story

50



~ Additional Examples

1.) How About Dealing With An Unhappy Developer Whose
Land is Floodway

How To Proceed?
'Two Situations:
Land Has Been Identified Floodway For Years;

Land Was Just Purchased For $ One Million-Zoned
Industrial-New Map Indicates Floodway

Different Negotiations?
Lets Discuss
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" Please Supply Additional Examples from
Your Experiences

A Possibility as an Example-You Are:
A Local Stormwater manager

You Want the Community to Adopt Higher
Standards

How To Proceed?

Let’s Discuss

52
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Your Turn!

Let’s Do Some Additional Examples
OK?
How to Promote Low Impact Development?

Green Infrastructure?
Who is your audience?

53



/Rem e m b e r e e Natural Hazard Mitigation Association

Principled and Calm
Knowledgeable
Yes!

NO!
YES!!!!



Fundamental Message to Floodplain &
Emergency Managers From This Training

Stormwater, Floodplain &
Emergency Managers have

to stop being the
“Abominable No People™!!

55
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If It Is A Good Project...

Yes.

Yes.

Yes!



Take Away Message

Community Leaders Have Responsibility for Public
Safety and Need To Be Aware:

e Many Areas Can Flood

e Uninsured Victims Will Likely Sue- and will try to
find someone to blame

e Fair Harm Prevention Regulations Help Everyone

57


Presenter
Presentation Notes
Three messages; 27 words.
This is especially important for levee owners or operators.
They should very much want all potentially affected by the failure of their facility to have flood insurance to protect their home, pension, community funds.
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Message For All Involved In
Community Development

The Fundamental Rules of Development
Articulated, By Law, Envision Housing and
Development Which Is:

e Decent
e Safe

e Sanitary

e Affordable

58


Presenter
Presentation Notes
The Housing Acts of 1937, 1954, etc., as amended.


Flooded Development Fails That Vision!
* Housing And Development Which Flood Are:

e Indecent

e Unsafe

e Unsanitary

e Unaffordable- by the Flood Victims, By Their
Community, By The State, and By Our Nation.

59



Fundamentally Our Society Must Choose Either: Better
Standards to Protect Resources and People or Standards
Which Inevitably Will Result in Destruction and Litigation

The people in this room will play a key role in helping
create a safe and sustainable future or in failing to
prevent actions which will make worse the incredible
disaster response and recovery challenges we already
face.

You are making tremendous progress!

Please keep going!

60
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In Closing, A Thought from the American

Society of Civil Engineers (ASCE)

The first Fundamental Canon of the American Society
of Civil Engineer's (ASCE) Code of Ethics states that:

“Engineers shall hold paramount the safety, health, and
welfare of the public....”

“This canon must be the guiding principle for rebuilding
the hurricane protection system in New Orleans.

And it must be applied with equal rigor to every aspect of
an engineer’s work - in New Orleans, in America, and
throughout the world.”


Presenter
Presentation Notes
This quote if from A Statement by the American Society of Civil Engineers
Hurricane Katrina External Review Panel issued late August 2006

ASCE, working in partnership with the USACE and
other engineering organizations should reinforce the need to place the
safety, health, and welfare of the public first, and should communicate
that public safety must always take precedence.
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Next Steps

When is the Right Time to Do the Right Thing?
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NHMA Membership Includes

People wanting to make a difference and work
towards reducing losses from disasters

-

Engineers, planners, floodplain managers,
government officials, community activists,
academics, practitioners, students, etc.

People involved in building resilient organizations
and communities

Thanks for giving us this opportunity to meet you!

NHMA

Natural Hazard Mitigation Assocggion




uestions and Answers




Contact Information:

Natural Hazard Mitigation Association
P.O. Box 55352

Metairie, Louisiana 70055
504-914-6648

www.nhma.info

nathazma@gmail.com

Edward A. Thomas Esq., LLC

NHMA

edwathomas@aol.com

Natural Hazard Mitigation Association
65
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