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Presenter
Presentation Notes
Good morning and welcome to this Workshop sponsored by The State of Montana, FEMA Region VIII, the Association of State Floodplain Managers, and the Michael Baker Corporation. 
This presentation has been developed by me with feedback and suggestions from the Association of Floodplain Managers as well as my friend and mentor, Jon Kusler, Esq. PhD, who has just completed a major paper on liability for design professionals on behalf of the Association of State Floodplain Managers Foundation.
This presentation is also sponsored by the Michael Baker engineering Company which provided generous financial support to enable me to perform the basic research necessary to develop this presentation, which has now been presented in one form or another about 225 times around the Nation. 
Thanks to all of you for taking time to be here!
My name is Ed Thomas; I am a Floodplain Manager, and Disaster Response and Recovery Specialist who is also an Attorney. 
My primary concern is the prevention of misery to disaster victims, the public purse, and to the environment. The Law is my chosen method of accomplishing this goal.
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Land Use Regulations Are Local 
Within A State and Federal Context

The Views Expressed Are Those of the Author 
and Do not Necessarily Reflect Approval Of 
Any Organization.

This is Not Legal Advice – It is a Lecture on 
General Principles of Law.

For Legal Advice see a Lawyer Licensed in Your 
Jurisdiction.

Presenter
Presentation Notes
Why do I say so emphatically that this is not legal Advice?-I am not licensed to practice law outside Massachusetts, because it lessens your chance of a successful lawsuit against ME!, but seriously, and MOST of ALL because all law, especially property law is enormously fact and State and local law driven. Each case stands on its own!

Land Use is Local!

This Workshop is not an anti-development rant; it is not an anti environment rant either.
Rather it is about all of us working together to accommodate the development which is coming while preserving and protecting your values and protecting the Property Rights of All!
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Agenda

Welcome and Self Introductions

Protecting the Property Rights of All: No 
Adverse Impact Floodplain Management Part I
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Agenda

Protecting the Property Rights of All: No Adverse 
Impact Floodplain Management Part II

Professional Liability for Construction in Hazardous 
Areas 

Liability for Failed Dams and Levees

Avoiding a Taking: Discussion 

Final Comments/Questions/Complete Course 
Evaluation
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To Set the Stage For Our Discussion on Land 
Use-Sustainability-Liability and Water 
Resources

Lets Discuss Some Basics of Law

In the Law‐Especially Criminal Law 
Attorneys Often Seek to Identify Someone 
Else to Take the Blame

Often Called SODDI‐Some Other Dude Did It

On the TV show “The Practice” it Was Called 
“Plan B”

The SODDI for Increased Flood Damages is 
Often…
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Mother Nature

Presenter
Presentation Notes
Our Own Dear Mother Nature
It was an act of Nature
Global warming Made it worse
Sea Level Rise to Blame
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Does Nature Cause Disasters?
Some Folks Say: Global Warming Sea Level Rise-
Causes Harm: Mother Nature is at Fault
Are Natural Disasters “Natural”?
Dr. Gilbert White Stated The Facts:

“Floods are Acts of Nature; But Flood Losses Are 
Largely Acts of Man”

Excellent Lecture by Dr.  Roger Pielke Jr. at Natural 
Hazards Conference:
Cause of Increased Flood Loss Is Changes in Density 
and Cost/Type of Buildings in Hazardous Areas

Presenter
Presentation Notes
As was said in the really excellent Stormwater Presentation on at NAFSMA last week, Land Use is the first BMP-helps water quality and flood depth and velocity.
Geoff Brosseau said look for powerful BMPs-land use No Adverse Impact Floodplain Management is one such powerful thought.



88

Introduction: Can We All Agree?

Among of the Most Clear Lessons of The 
Horrific Aftermath of Hurricane Katrina: 

There Is No Possibility of A Sustainable 
Economy Without Safe Housing and Safe 
Locations for Business and Industry to Occupy

We Need Housing for Employees to Have 
Businesses and Industry – to Have an 
Economy at All

Presenter
Presentation Notes
Can we all agree?
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Must Sustainability Or “Smart-
Growth” Have A Foundation in Hazard 
Mitigation?

The Spring 2007 Edition of The Urban Lawyer Contains 
an Article Which Summarizes the Views of 16 of the 
Leading Gurus of the “Smart Growth” Movement

A Total of 135 Separate Principles

None Refer to Hazards Specifically

A Very Few Refer to Protecting Natural Resources

Gabor Zovanyi is the Author; Article is The Role of 
Smart Growth Legislation in Advancing the Tenets of 
Smart Growth

Presenter
Presentation Notes

Well Golly, You would not Know That by reading the literature.
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But There Is Hope!

APA Initiatives

FEMA Initiatives

Louisiana Smart Growth

This Conference and Group

Many, Many Points of Light
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APA Is Now Turning Attention To Hazards! 
Paul Farmer, Executive Director of APA
June 2009:

“Where one builds is just as important as what one 
builds and how one builds....and it's time now for 
planners to boldly take the lead in community and 
professional debates on their interrelationships. They 
should point out that good buildings simply should 
not be built in bad locations — something that those 
enamored of environmental rating systems for 
individual structures would do well to remember.” 
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APA Is Now Turning Attention To Hazards! 
Paul Farmer, Executive Director of APA
June 2009:

“Sometimes the response is easy: Just say no to new 
buildings on barrier islands or in wildfire‐prone 
canyons. Sometimes it's not so simple: Planners 
confront very real moral, ethical, and public policy 
dilemmas in places like New Orleans, the Sacramento‐
San Joaquin River Delta, or known high‐hazard zones 
of Florida.”
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Paul Farmer: Executive Director of APA
June 2009

“APA's Hazards Planning Research Center is currently 
preparing FEMA‐funded best practice materials 
showing how hazard‐mitigation and adaptation plans 
can be integrated into comprehensive planning efforts 
at all scales — from the neighborhood to the region.”
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Still Huge Challenges Ahead

Planning and Economic Development Toolkit 
Published By APA in Cooperation With The 
Economic Development Administration

Has A List of Desirable Quality of Life Factors

Both Good News 

And Maybe Not‐So‐Good News From Our 
Perspective
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APA’s Alphabetical List of Quality-of-Life 
Attraction Factors

Affordable car insurance
Affordable medical care
Clean air
Clean water
Close to big airport
Close to colleges/universities
Close to relatives
Close to skiing area
Diversity of local firms
Far from nuclear reactors
Good public transportation
Good schools
High civic involvement
High marks from ecologists
Housing appreciation
Inexpensive living
Lack of hazardous wastes
Local symphony orchestra
Low crime rate
Low housing prices
Low income taxes Low property taxes
Low risk of natural disasters
Low risk of tax increase
Low sales tax
Low unemployment
Many hospitals
Museums nearby
Near a big city
Near amusement parks
Near lakes of ocean
Near natural forests and parks
Near places of worship
New business potential
Plentiful doctors
Proximity to major league sports
Proximity to minor league sports
Recent job growth
Short commutes
Strong state government
Sunny weather
Zoos or aquariums 
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APA’s list of How to Attract Development
From: “Tools of the Trade”
What Can Local Governments Do To Affect 
The Amount And Type Of Economic 
Development?

“Some traditional and entrepreneurial roles 
for local government involvement in 
economic development include the following: 

****

“#7 modifying regulations that are seen as 
burdensome to business”
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Trends in Flood Damages

Flood Losses and Reported Flood 
Heights Are Increasing

Demographic Trends Indicate 
Great Future Challenges

More Challenges From Sea Level 
Rise 

Even More Challenges Likely 
From Climate Change
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Hurricane Camille
$ Damage

(2005 Dollars)

# Evacuated
(prior to impact)
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(after impact)
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Camille (Cat 5) 1969

Presenter
Presentation Notes
My Thanks To Jim Joseph the Director of The Pennsylvania Emergency Management Agency For These DOD Slides.
Camille was a horrible and devastating storm
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Camille and Andrew
$ Damage
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Presenter
Presentation Notes
Andrew devastated Dade County-at least the poorest and most vulnerable lower 1/3 of the county
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Camille, Andrew and Ivan
$ Damage

(2005 Dollars)
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365

Rita-Katrina 
without New 

Orleans

Katrina & Rita w/o New Orleans
$ Damage

(2005 Dollars)

# Evacuated
(prior to impact)

# Displaced
(after impact)

# Homes
Destroyed

150,000

300,000

# Homes
Damaged

2,000,000

1,000,000

2,000,000

1,000,000

# Dead

500

1500

1000

400,000

100,000

300,000

200,000

$150 B

$75 B

250

737.940

$12 B

33,253

1,000,000Camille (Cat 5) 1969
Andrew (Cat 4) 1992
Ivan (Cat 3) 2004
Katrina (Cat 3) 2005
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Nearly 2000

$124 B

352,930

310,098

With
New Orleans 

& Levee Breaks

365

Katrina & Rita w/o New Orleans
$ Damage

(2005 Dollars)
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Andrew (Cat 4) 1992
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Katrina (Cat 3) 2005
(with New Orleans & Levee 
Breaks)

Presenter
Presentation Notes
So what happened in New Orleans?
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17 Street

Industrial Canal

London Ave

Superdome

Approximate 
(Hours from 1st

levee break)

Convention 
Center

0 63 4 51 2
MILES

East Orleans

+2 +4 +6 +12 +14 +16 +18+8 +10

Presenter
Presentation Notes
This is New Orleans-could be anywhere in Montana, the South West, the West, the Nation

My thanks to Jim Joseph, the Director of the Pennsylvania Emergency Management Agency, as well as his sources on DOD for this and the six subsequent slides.
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$6 billion annually

Four‐fold increase
from early 1900s

Per capita damages 
increased by more
than a factor of 2.5 
in
the previous 
century in
real dollar terms

And then there was 
Katrina…

Trends in Flood Damages

$2.2

$2.9
$2.4

$3.4
$2.2

$4.9
$3.3

$5.6
$25

$2.0

0 5 10 15 20 25 30

1910s

1920s

1930s

1940s

1950s

1960s

1970s

1980s

1990s

2000s

Billions (adjusted to 1999 dollars)

Presenter
Presentation Notes
The key here is that despite what we have done and the money we have
	spent this century, damages continue to go up

	-Unnecessarily, in our opinion
Then there was Katrina --- $6 Billion +



2525

Flood and Wind Disasters Have Been Increasing 
Most

Source: Munich Re 2007Courtesy of Dr. Roger Pielke Jr.
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US Damage If Every Hurricane Season 
Occurred in 2005

Courtesy of Dr. Roger Pielke Jr



Wendler Collection
Joel Gratz © 2006

USA: Coastal Development

Miami Beach 1926

Miami Beach 2006
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Flood Risk = P (Probability of flood) X 
Consequences)

Courtesy of Pete Rabbon USACE

Presenter
Presentation Notes
And your P for levees is really P primus, and P secundus: P1 that a flood of a particular magnitude will take place; P2 that the levee will not fail. The Ps are related, possibly but somewhat independent.



However, Things Are Not So Bad
In Montana, Yet!
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Please Understand

Even if we perfectly implement current 
standards, damages and flood heights will 
continue to increase.

Remember, we have done a number of positive 
things, both non-structural and structural, but…
We’ll discuss why that is…

Presenter
Presentation Notes
	For example:
The nation’s taxpayers have paid for over $100 billion in structural works

The NFIP has resulted in 19,000 communities regulating new and improved
	development
Numerous ag programs provide stream buffers and wetland preservation
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Central Message

Even If We Perfectly Implement 
Current Standards,

Damages Will Increase.

Remember, we have done a number of positive things, 
both non-structural and structural, but…
We’ll discuss why that is…

Presenter
Presentation Notes
	For example:
The nation’s taxpayers have paid for over $100 billion in structural works

The NFIP has resulted in 19,000 communities regulating new and improved
	development
Numerous ag programs provide stream buffers and wetland preservation



Montana Has Higher Standards

• Two Feet of Freeboard

• Floodway Calculated on a .5 Foot Rise Rather 
Than a 1 Foot Rise

• But is a 1 Foot Rise; or a .5 Foot Rise a 
Misleading Concept?

• A .5 Foot Rise in What?

• Flood Water?



Montana Has Higher Standards

• Two Feet of Freeboard
• Floodway Calculated on a .5 Foot Rise 

Rather Than a 1 Foot Rise
• But is a 1 Foot Rise; or a .5 Foot Rise a 

Misleading Concept?
• A .5 Foot Rise in What?
• Flood Water?
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Might Montana Developers and 
Governments Wish To Consider Even 
Higher Standards?

Consider:
A) Uncertainties in Flood Elevations
B) Plasencia‐ Larson Paper On Flood Height 
Increases Due To Future Watershed 
Development
C) Consequences If A Factory, Water Treatment 
Plant or Other Critical Facility Is Flooded
D) Height of Freeboard
E) 50% Chance That 1% Flood Will be Exceeded 
Within 70 Years‐Bulletin 17 B
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Where is the Floodplain?
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Where is the Floodplain?
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Where is the Floodplain?
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Floodplain

If you prevent floodplain fill,
you keep existing development safe.

Presenter
Presentation Notes
Fill increases the flood elevation upstream and downstream.
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Large areas of the
floodplain are filled

and developed.

Fill



Floodplain After Filling

Presenter
Presentation Notes
Point out the floodplain before development 
Point out where the floodplain has been developed with fill and buildings. Such development in the flood fringe will ultimately lead to higher flood levels
-WE USED FLOODPLAIN DEVELOPMENT FOR EASE OF GRAPHICS
The result:
homes that already existed will now be subject to flooding
homes that are built to the flood level on the map, will not be protected to the 1% flood level, like they thought they were.

Larson Plasencia Article-6ft. Rise documented in Charlotte etc



Floodplain After Filling

Presenter
Presentation Notes
Point out the floodplain before development 
Point out where the floodplain has been developed with fill and buildings. Such development in the flood fringe will ultimately lead to higher flood levels
-WE USED FLOODPLAIN DEVELOPMENT FOR EASE OF GRAPHICS
The result:
homes that already existed will now be subject to flooding
homes that are built to the flood level on the map, will not be protected to the 1% flood level, like they thought they were.

Larson Plasencia Article-6ft. Rise documented in Charlotte etc
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With Full Build Out Flood Heights May 
Increase Dramatically

No Adverse Impact:
A New Direction in Floodplain Management 
Policy

Larry Larson PE, CFM and Doug Plasencia PE, 
CFM

Published in Natural Hazards Review Nov. 
2001, IAAN 1527‐6988

Presenter
Presentation Notes
The City of Charlotte and Mecklenburg County area (including six towns) is located in
south-central North Carolina. The County is 525 square miles in size and has increased in population
by 245,000 in the last 20 years. It is estimated that an additional 300,000 residents will locate in
Charlotte-Mecklenburg over the next 25 years. In the past, traditional stormwater/floodplain
management techniques were employed, such as joining the NFIP, using voter-approved bond funds
for the protection of property losses due to erosion, and requiring detention on commercial
development. Starting in 1994, Charlotte-Mecklenburg initiated a stormwater management program,
funded by a stormwater fee, to address infrastructure problems on private property and expand the
existing floodplain management program.
In 1995 and 1997, flooding caused $20 million and $60 million in losses, respectively.
During this period and as part of the expansion of the floodplain program, Mecklenburg County was
in the process of developing the Mecklenburg County Floodplain Management Guidance
Document, adopted in late 1997.
By updating the FEMA map computer models to 2000 land use conditions, flood
heights increased 2-3 feet. However, when the ultimate land use in the watershed was
loaded into the models, flood height increased another 2-3 feet. Therefore, if the
County continues to rely on FEMA for floodplain mapping, the maps will not be
keeping up with the impact of development. There is a possibility that new
development would be permitted that will ultimately be as much as 4-6 feet below
future flood heights.
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CNN Discussion of the Recent Atlanta 
Flooding:
“The Concrete Jungle”

“Before the storm stalled over Atlanta, the metro area 
had been in a prolonged drought. 
Jeras, the CNN meteorologist, said the urbanization 
of Atlanta and its suburban sprawl also contributed 
to the floods.

Instead of hitting soil, much of the rainwater ran 
straight into concrete, where it runs very fast and can 
overwhelm rivers and drainage systems.
"There used to be a lot more earth and soil to help 
absorb this stuff," she said. "But the rain really fell on 
the concrete jungle.”
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Presenter
Presentation Notes
http://www.sawpa.org/about/watershed.htm
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Consider Life Safety As Flood Heights and 
Velocities Increase

Why?



TIME
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WITH DEVELOPMENT
WITHOUT DEVELOPMENT

Greater & earlier peak discharge

Greater runoff volume

Smaller & less rapid peak

Reduced baseflow

Stormwater
Impacts of Development on 
Streams

Presenter
Presentation Notes
Slide courtesy of Dave Fowler.



Serious Public Safety Issues

Deeper and Higher Water Results?

Presenter
Presentation Notes
Typical rule of thumb first developed by Bureau of Reclamation.  Instituted by Pierce County, Washington.
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Treating Water As Garbage
There is an Excellent Law Review Article which 
Makes the Point that "Diffused surface water should 
be treated as a necessary asset to replenish 
groundwater aquifers used for drinking water, and 
not as waste to be disposed of by landowners." 
See,  Darin L. Whitmer, COMMON ENEMY OR UNILATERAL THREAT: 
WHY JURISDICTIONS NEED TO BECOME REASONABLE IN REGARDS TO 
DIFFUSE SURFACE WATERS  41 Creighton L. Rev. 423, April, 2008.

See, also, Farmers Union Oil Co. v. Anderson, 129 
Mont. 580, 583‐584 (Mont. 1955) (summarizing 
numerous cases:
“This Court has held that public interest requires 
that water be conserved and not allowed to 
waste to place the arid lands of this state to 
productive use. “

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=129+Mont.+580%252520at%252520583%2520at%2520583
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=129+Mont.+580%252520at%252520583%2520at%2520583
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Demographic Trends:  The Future

As We Move Into the Next Generation Things 
Will Be Much More Challenging For Floodplain 
and Stormwater Managers

Dr. Arthur “Chris” Nelson, FAICP

Leadership in a New Era

“More than half of the built environment of 
the United States we will see in 2025 did not 
exist in 2000”

Journal of the American Planning Association,
Vol. 72, No. 4, Autumn 2006.
© American Planning Association, Chicago, IL.

Presenter
Presentation Notes
Among the demographic projections he makes:��1) the US will be the fastest growing Nation in the world, except India only, (in sheer numbers not percentage) over the next 30 or so years. Our next 100 million population should come in about 20 years. It took 37 years to get from US 200 million to the new total of 300 million. To be clear, he says we will be growing in sheer numbers faster than China or Indonesia.��2) our need for housing and commercial space is going to change dramatically by type-from low % of lot coverage to high % coverage. The implications of this are huge from a floodplain management perspective: building construction that will have higher value per acre;  including construction which will generally require closed pipe stormwater flow, as well as  excellent engineering and planning for stormwater and floodplain management purposes. In general this new wave of development even less forgiving of ignoring natural processes than out current construction.��3) other observations: �a) housing demand will be for more units per acre-townhouse, condo, shopping malls that go from .2 usable space per acre ratio to somewhere between 1.6 and 2.0 ratio of usable space per occupied acre. (high value-tight spaces-high runoff-low storage w/o NAI planning;�b) he says that housing built post WWII should have a life expectancy of around 150 years;�c) shopping malls with traditional parking lots have a life expectancy of about 12-20 years; and will be likely redeveloped into much higher density and value malls;�d) demand for homes on large lots (greater than 7,000 sq. ft.) will drop to the point that these homes may be white elephants;�e) demand for condos, single family housing will soar.��4) Dr. Nelson did not mention this, but it is also worth noting that much of this rapid development and re-development will take place in the Arid West, and other areas which will have a growing scarcity of potable water.��He has spoken about this at the EPA Large Production Builders Conference, and written about it in the APA Magazine. A the reference for his article for APA is noted on the slide.��� 



5050As printed in www.architectmagazine.com
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USA Today
April 29, 2008

Chris Nelson Tells APA Convention That:

In the Next One Hundred Years the US 
Population Will Grow To:

Any Guesses?

Does 100 Years Have Any Special Meaning To 
Us?



Montana Population Projections

Montana

http://ceic.mt.gov/PopProjections.asp

Source: Montana Department of Commerce, 
Census and Economic Information Center. 

No date listed, but projections are based on 
2000 Census

From 2000‐2030 an increase of....

And these folks want to live....

52
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A Solution

Go Beyond NFIP Minimum Standards
No Adverse Impact‐CRS Type:

Development Decision‐making

Planning

Emergency Preparedness
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Question One

Why are Flood Heights Increasing?
A)  Bad Luck;

B)  Urbanization, Loss Of Natural Valley 
Storage, Increasing Impermeable Surfaces   
in the Watershed;

C)  Global Cooling

D) All Of The Above

Presenter
Presentation Notes
Well maybe A gets partial credit; B is the answer; there is no current evidence of global cooling although that was a widely accepted scientific theory in the 1950’s
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Why Go Beyond the Current Minimum 
Standards?

Flood damages are rapidly increasing 
unnecessarily!

Current approaches deal primarily with how to 
build in a floodplain vs. how to minimize future 
damages

Presenter
Presentation Notes
This is a re-cap
Remind viewers again that we need to change if we want to reduce damage

-We can do it--remind them that floods are the most predictable of all the
   natural hazards
	 Where mitigation CAN prevent the next disaster
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No Adverse Impact Floodplain Management

What is No “Adverse Impact Floodplain 
Management”?

ASFPM Defines it as “…an Approach that 
ensures the action of any property owner, 
public or private, does not adversely impact 
the property and rights of others”

Presenter
Presentation Notes
Remember, the NFIP is the fundamental building block of NAI Floodplain management.
As someone who has spent over 30 years working on Disaster Response and Recovery, it is awesome how much misery that the NFIP has prevented. Actually-the NFIP did not prevent the misery you folks did. Thanks!
Misery prevented to home and business owners who are not flooded; misery prevented to our environment which does not have buildings and their contents spread all over, and misery prevented to the taxpayer , who does not have to pay to clean up flooded buildings. 
NAI kicks the NFIP up a notch or two, much along the line of the CRS Program!

NFIP is the most cost-effective Hazard Mitigation Program in history!

Please ask questions as we go.
This is your Workshop-for your needs!
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No Adverse Impact Explained

NAI is a concept/policy/strategy that broadens one's focus from 
the built environment to include how changes to the built 
environment potentially impact other properties.

NAI broadens property rights by protecting the property rights 
of those that would be adversely impacted by the actions of 
others.

Presenter
Presentation Notes

The last point is critical: NAI brings into play those property owners impacted adversely during community development decisions---Whose property rights are NOT protecting right now are those adversely impacted--they don’t know!

Right now, often only the developer interests show up at Board or Council meetings to decide if permit or variance should be granted.  �
If the developer had to identify all adverse impacts and those impacted, the community would invite those who are adversely impacted to the meetings, thus balancing the discussion and protecting every ones property rights.



Future Concept 

Activities that could adversely impact flood damage to 
another property or community will be allowed only to the 

extent that the impacts are mitigated or have been 
accounted for within an adopted community‐based plan.

Presenter
Presentation Notes
This is the working definition of “NO ADVERSE IMPACT”


	 Two key points
	1. Identify the impacts
	2. Mitigate the impacts
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No Adverse Impact Roles

State, Regional & Local Government Working 
With the Private Sector Is the Key

Develop and adopt NAI community‐based 
plans

Adopt NAI strategies

Educate citizens on the 
“Good Neighbor Policy”

Presenter
Presentation Notes
Emphasize here that all Federal-state-local roles must result in programs and approaches working successfully at the local level

	-and locals must be in charge, not commenting on plans
	 or projects developed by state or federal agencies
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How To Follow the No Adverse Impact 
Principle?

Identify ALL the Impacts of a Proposed 
Development

Determine ALL the Properties Which Will be 
Impacted

Notify Potentially Affected Persons of the 
Impact of Any Proposed Development
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How To Follow the No Adverse Impact 
Principle?

Design or Re‐Design the Project to Avoid 
Adverse Impacts

Require Appropriate Mitigation Measures 
Acceptable to the Community and the 
Affected Members of the Community
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What is the Result of Following the 
No Adverse  Impact Principle?

With NAI, the Persons Who May be Victimized 
By Improper Development Are Made Aware 
and Can Have their Concerns Voiced to 
Community Officials.

Really Turns the Usual Development Process 
Around!

Presenter
Presentation Notes
.
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What Is The Result Of Following 
The No Adverse  Impact Principle?

PROTECTION OF THE PROPERTY RIGHTS OF 
ALL

Legally Speaking, Prevention of Harm is 
Treated Quite Differently Than Making the 
Community a Better Place.

Prevention of Harm to the Public Is Accorded 
Enormous Deference by the Courts

Presenter
Presentation Notes
NAI is a PRINCIPLE that leads to a PROCESS which PROTECTS THE PROPERTY RIGHTS OF ALL! IT IS A PROPERTY RIGHTS PROTECTION PROGRAM; as is the NFIP!!!
It is also  legally acceptable, non-adversarial (neither pro nor anti development), understandable, and palatable to the community as a whole. The process clearly establishes that the “victim” in a land use development is not the developer, but rather the other members of the community who would be adversely affected by a proposed development. The developer is liberated to understand what the communities concerns are so they can plan and engineer their way to a successful, beneficial development. 
Courts Will Look More Closely at Regulations Designed to Make the Community More Like a Park. The Constitution Requires Government to Purchase Parkland, as we will discuss in a few minutes.
Do you want some citations on this?
Making a Community a better place is a neat idea; but utterly destroying A’s property value to make the whole A- through Z community a better place is fairly dubious proposition, legally And may I say morally too?
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No Adverse Impact Floodplain 
& Stormwater Regulation

Consistent with the Concept of Sustainable 
Development

Provides a Pragmatic Standard for Regulation

Complements Good Wetland and Stormwater 
Regulation

Makes Sense on a Local and Regional Basis

May be Rewarded by FEMA’s Community 
Rating System, Especially Under the New CRS 
Manual

Presenter
Presentation Notes
CRS points are particularly important since more points can lead to the reduction in flood Insurance premiums in an individual community. Money talks!

As Floodplain Managers you really have something to offer the NPDES folks in terms of the concept of NAI coupled with the use of the new digitized Flood Hazard Maps. The Flood maps can serve as the foundation layer of a series of GIS overlays including Storm Water,  evacuation planning etc.

There is an Article discussing, in light of the Recent US Supreme Court Cases: Rapanos and Carabell, how much we can help wetlands-stormwater and water quality folks. These Articles are in both the current edition of ASFPM’s News and Views and the National Wetlands Newsletter. I have some copies of the National Wetlands Newsletter which contains these articles with me, if anyone is interested.
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No Adverse Impact Floodplain 
Management

New Concept?

“Sic utere tuo ut alienum non laedas”

Detailed Legal Paper by Jon Kusler and 
Ed Thomas available at: www.floods.org

More Information in ASFPM

A Toolkit on Common Sense Floodplain 
Management at: www.floods.org

Presenter
Presentation Notes
HOLD up TOOL KIT!- This Tool Kit is the best publication I have ever seen on Floodplain Management and the NFIP.
Is this some new concept that George Riedel, Larry Larson and some other folks cooked up?
No, it is a very old idea. So old that it has Latin roots-anybody read Latin?

Gandhi- 
Anyone know who Mohandas K. Gandhi was? What was his Profession?

He wrote about Sic utere tuo ut alenum non laedas and described it as
“A grand doctrine of life and the basis of loving relationships”.
-
Morally, Legally, Practibly NAI is an Excellent Way to go!
 Bottom line-No Adverse Impact is consistent with Ancient Common Law-but what about Today’s world?
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NO ADVERSE IMPACT AND THE 
COURTS:  PROTECTING THE 
PROPERTY RIGHTS OF ALL

Prepared for the Association of 
State Floodplain Managers

By:  Jon A. Kusler, Esq. and 
Edward A. Thomas, Esq. 

Special Edition Minnesota 
Association of Flood Plain 
Managers, November 2007
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Question For The Group

Anyone Ever Hear Of Mohandas K. Gandhi? 
He Was:

A) One Of The Great Moralists of The 
Twentieth Century.

B) A British Trained Attorney‐At‐Law.

C) A Tremendous Influence On The 
Philosophy Which Guided Dr. Martin 
Luther King.

D) All Of The Above.

Presenter
Presentation Notes
Hint-He Was called the Mahatma, or enlightened one

All of the Above-and the Father of Non Violent resistance as well as Indian Independence
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According To Gandhi's Writings

“Sic Utere Tuo Ut Alienum Non Laedas” That 
Is, In English:  Use Your Property So You Do 
Not Harm Others Is:

“A Grand Doctrine Of Life And The Basis Of 
(Loving Relationships) Between Neighbors”

The Concept Of Using Property So It Does Not 
Harm Others Is Important To Discussion Of 
Dam And Levee Liability And Design

This Concept Will Also Help Us Understand 
How To Proceed In The Future, As We 
Shall See

Presenter
Presentation Notes
Our Courts in the US are Courts of both law and equity.
Law, well law is statute, legal precedent, the US and State Constitutions, Treaties, etc coupled with evolving standards of reasonable action-in the case of our Workshop today the reasonable expert engineer or design professional;

Equity is very important for our discussions. Equity is based on fairness, influenced by concepts of morality. Sometimes courts will really get shall we say, very innovative to come out with a moral, decent result. Juries seem to often try to help the underdog for similar reasons.
Victims of a dam or levee failure may be considered by some to be deserving some special considerations for some sort of “equitable” reason.
Large companies, insurers and government agencies may come out on the short end of a case in such a situation.
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Great Montana Case On Equitable 
Relief

Wells v. Young, 2000 ML 2338, 2000 Mont. Dist. Lexis 
2526 (2000)

Irrigation Water Seeps Across Fields Into Home, Causes 
Damage

Montana State Law Bars Recovery of Damage

Equitable Relief‐Stop All Irrigation Until You Show 
Court Problem Fixed

On Appeal Montana Supreme Court Says Equity Must 
Follow the Law‐But A Powerful dissent

See, Wells v. Young, 2002 MT 102 (Mont. 2002)

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2002+MT+102


Who else Likes Sic Utere…?

Montana Supreme Court

Fordham v. Northern Pacific Railway, 30 
Mont.421, 76 P.1040 (1904)

Ancient Rule of Common Law Imposes “no 
undue hardship….”
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Indiana Supreme Court Used Sic Utere as a 
Basis to Expand Groundwater Rights Doctrine 
in 1982

“…the use or non‐use intended to be made of the 
water, and other circumstances have come to be 
regarded as more or less influential in this class of 
cases and have justly led to an extension of the maxim, 
"Sic utere two ut alienum non laedas" to the rights of 
landowners over subterranean waters, and to some 
abridgment of their supposed power to injure their 
neighbors without benefiting themselves.”
See, Wiggins et al. v. Brazil Coal et al., Court of Appeals of Indiana, 
First District, 440 N.E.2d 495; 1982 Ind. App. LEXIS 1397, September 
30, 1982 

Presenter
Presentation Notes
Wiggins et al. v. Brazil Coal et al., Court of Appeals of Indiana, First District, 440 N.E.2d 495; 1982 Ind. App. LEXIS 1397, September 30, 1982 



Why Are Governments Not Acting 
To Prevent Harmful Development?

NOAA Just Completed A Study Which Surveyed 
Planners As To Impediments To Safe Development

Two Major Reasons Cited:

Fear of the “Taking Issue”

Economic Pressure

72
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Why is the Change Going To Be 
Difficult?

Economics and The Problem of Externality

“Concerns About Unconstitutional Regulation of 
Land: The Taking Issue”

Presenter
Presentation Notes
 One of the fundamental floodplain management challenges that we face as > a Nation > is Externality. By that I mean that at least the short term benefits of  unwise  or improper floodplain development flow to:  a) developers (profit on sale and occupancy)  b) local governments (real estate and sales taxes-jobs etc)  c) State government (some sales tax-jobs etc.)  d) mortgage companies (profits on loans etc.); and  e) the occupants of floodplains who may benefit from a lovely place to  stay for a while, anyway.  Unfortunately, the costs of flooding are usually largely borne by:  a) the Federal and sometimes the State Taxpayer through IRS Casualty Losses, SBA  Loans, Disaster CDBG funds, and the whole panoply of federal and private  disaster relief described in my publication "Patchwork Quilt; and  b) by disaster victims themselves. The resulting externalizing of the costs by those who benefit from improper  development is exacerbated in our Nation by the fact that those who  benefit also usually make the decisions about land use; and those who pay usually have little  influence on land use.  The NFIP, especially through the CRS program, has made a good start at  solving  this problem. But, the NFIP alone will likely not be enough. 
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The Problem of Externality

When One Group Pays Maintenance or 
Replacement of Something Yet Different 
Person or Group Uses That Same Something, 
We Often Have Problems

Classic Example Is a Park Bench

Disaster Assistance Is Another Classic Example 
of Externality

Who Pays For Disaster Assistance?

Who Benefits?

Presenter
Presentation Notes
 One of the fundamental floodplain management challenges that we face as > a Nation > is Externality. By that I mean that at least the short term benefits of  unwise  or improper floodplain development flow to:  a) developers (profit on sale and occupancy)  b) local governments (real estate and sales taxes-jobs etc)  c) State government (some sales tax-jobs etc.)  d) mortgage companies (profits on loans etc.); and  e) the occupants of floodplains who may benefit from a lovely place to  stay for a while, anyway.  Unfortunately, the costs of flooding are usually largely borne by:  a) the Federal and sometimes the State Taxpayer through IRS Casualty Losses, SBA  Loans, Disaster CDBG funds, and the whole panoply of federal and private  disaster relief described in my publication "Patchwork Quilt; and  b) by disaster victims themselves. The resulting externalizing of the costs by those who benefit from improper  development is exacerbated in our Nation by the fact that those who  benefit also usually make the decisions about land use; and those who pay usually have little  influence on land use.  The NFIP, especially through the CRS program, has made a good start at  solving  this problem. But, the NFIP alone will likely not be enough. 
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Who Pays For Disaster Assistance?

Costs of flooding are usually largely borne by: 
a) The Federal and Sometimes the State 

Taxpayer Through IRS Casualty Losses, SBA 
Loans, Disaster CDBG Funds, and the 
Whole Panoply of Federal and Private  
Disaster Relief Described in the Ed Thomas 
and Sarah Bowen Publication "Patchwork 
Quilt (Located at:
http://www.floods.org/PDF/Post_Disaster_
Reconstruction_Patchwork_Quilt_ET.pdf )

b) By Disaster Victims Themselves

Presenter
Presentation Notes
Note the Flood Insurance Program was more than self supporting on premium income for over 20 years.
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Cui Bono? (Who Benefits?)

At Least the Short Term Benefits of  Unwise  
or Improper Floodplain Development Flow to:
a) Developers (profit on sale and occupancy) 

b) Local Governments (Real Estate and Sales 
Taxes‐Jobs etc.)

c) State Government (Some Sales Tax‐Jobs etc.)  

d) Mortgage Companies (Profits On Loans etc.)  

e) The Occupants of Floodplains Who May 
Benefit From a Lovely Place To  Stay For a 
While, Anyway

Presenter
Presentation Notes
Cui bono ("To whose benefit?", literally "[being] good for whom?") is a Latin adage that is used either to suggest a hidden motive or to indicate that the party responsible for a thing may not be who it appears at first to be. With respect to motive, a public works project which is purported to benefit the city may have been initiated rather to benefit a favored campaign contributor with a lucrative contract.
Commonly the phrase is used to suggest that the person or people guilty of committing a crime may be found among those who have something to gain, chiefly with an eye toward financial gain. The party that benefits may not always be obvious or may have successfully diverted attention to a scapegoat, for example.
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The Impediments To Proper 
Floodplain Management

A. Externality

Presenter
Presentation Notes
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Why Should Government Do 
Something About This?

Fundamental Duty

Protect The Present

Preserve A Community’s Future
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Is There A Government Duty to Prevent 
Harm?

Does Government Have a “Duty to Prevent 
Injurious Consequences from Floods?



How Do We Change Behavior?

81

Education

Collaboration

Coordination

Communication

Resources

Incentives for Safe, Sustainable Behavior



What is Our Biggest Resource?

82

You And Other Folks Like You!



Will This Change Be Easy?

Quick?

Painless?

83
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Jordan v. Mont Pleasant, Supreme Court of 
Utah, 15 Utah 449; 49 P. 746 (1897)

“Undoubtedly the city authorities had the 
right, and it was their duty, to prevent 
injurious consequences from floods, which 
they should have anticipated, by the use of all 
necessary and reasonable means. But it was 
also their duty in so doing to use all 
reasonable means and precautions not to 
cause the destruction of or injury to private 
property, and, if necessary, to resort to right 
of eminent domain.”



8585

Why Else Should Government 
Do Something About This?

In a Word: 

Liability
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How Can You Best Avoid These 
Friendly Lawyer Folks?
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Floods and Litigation

When Someone Is Allegedly Damaged by the 
Actions of Others Who Pays?

This is a Fundamental Question of Law.
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Three Ways to Support 
Reconstruction Following Disaster 
Damage

1. Self Help:  Loans, Savings, Charity, Neighbors

2. Insurance Disaster Relief: A Combination of 
Social Insurance and Self Help

3. Litigation

The preferred alternative is…

To have NO DAMAGE 

Due to Land Use and Hazard Mitigation

Presenter
Presentation Notes
Sometimes the recovery mechanisms can be linked together. For example, Small Business Disaster Loans are a combination of Self-Help (via loans) and Insurance (via special legislation that
both authorizes and subsidizes the loan).1 Each of these three mechanisms is characterized by distinct advantages and disadvantages, as well as widely varying degrees of efficiency and practical effectiveness, that vary depending on their application to a particular circumstance. Self-Help worked well in the past and continues to work well for widely scattered serious loss. For optimal use of this mechanism, the community must be tightly knit and committed to helping each other in times of difficulty. This form of recovery cannot work well if most of the self-helpers are themselves suffering damage. Thus, while this form of assistance can be highly efficient, it will not work when virtually the entire community is damaged. Self-Help worked well in the past and continues to work well for widely scattered serious loss. For optimal use of this mechanism, the community must be tightly knit and committed to helping each other in times of difficulty. This form of recovery cannot work well if most of the self-helpers are themselves suffering damage. Thus, while this form of assistance can be highly efficient, it will not work when virtually the entire community is damaged.
Insurance can be an extremely efficient mechanism for distributing funds, provided the individuals damaged possess a sufficient amount of such insurance or have been provided such insurance
by operation of law. The downside of insurance is that a person must generally purchase a policy prior to damage. Experience has shown that people will generally not purchase insurance
for infrequent events such as floods without government requiring such insurance.2 Even when government acts to require insurance, compliance is an issue.3
Litigation, meanwhile, is inefficient. It can take many years and has huge costs that do not go to the damaged party but instead to attorneys, courts, expert witnesses, court recorders, and others. Litigation is also uncertain. The damaged party may not be able
to find a culpable entity etc.
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Grounds For Suit

Standard of Care for Professionals Is 
Increasingly High As Professionals Develop 
Increasingly Sophisticated Design Methods

Previously Accepted Defenses Such As the 
Common Enemy Doctrine for Flood Fighting is 
Increasingly Replaced By “Rule of Reasonable 
Person” 

The “Reasonable Person” is Expected To Be 
Something Like An Expert When We Are 
Discussing Something Like Land Use

Presenter
Presentation Notes
For example, a federal court in a famous case, The T.J. Hooper, held that the owner of a tug company was liable to the owner of two barges lost in a storm because it failed to equip its tug boats with radios (which would have provided timely warnings of the approaching storm) although such radios were not in 1928 a common practice on tugs. The court observed that the radios could have been provided at small cost and would have been of great value. The court further observed with regard to  evidence of custom or usage that: “What  usually is done may be evidence of what ought to be done, but what ought to be done is fixed by a standard of reasonable prudence, whether it usually is complied with or not.”  
�See The T.J. Hooper, 60 F.2d 737 (2d Cir., 1932). See also Stewart v. State, 597 P.2d 101 (Wash., 1979); Riley v. Burlington Northern, Inc., 615 P.2d 516 (Wash., 1980) in which the Court held that the decision of Yakima County not to install a more sophisticated warning system than a non-mechanical railroad approach warning sign at a railroad crossing was nondiscretionary and subject to potential suit for negligence. 
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Proof of Causation of Harm Is Easier 
Now Than In Past Times

Forensic Hydrologists

Forensic Hydraulic Engineers

Presenter
Presentation Notes
Today, sophisticated modeling techniques facilitate proof of causation and allocation of fault although proof may still be difficult. See, e.g., Lea Company v. North Carolina Board of Transportation, 304 S.E.2d 164 (N.C., 1983) 
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Web Cast on Professional Liability

Next Web‐Cast Later in 2009?

Sponsored by American Council of 
Engineering Companies (ACEC)

Presented by Dr. Jon Kusler, Esq. and Edward 
A. Thomas, Esq.

We Will Be Discussing This Later Today
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Lincoln, Nebraska

Flooded Homes May Cost City Millions
City Held Liable – Damages Still To Be Determined

Photo:  Lincoln Star Journal
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From California January 2008

Lawsuit seeks $1 billion in Marin flood 
damage The plaintiffs – 265 individuals and 
businesses – are each seeking $4.25 million in 
damages

Lawyers representing the victims could collect 
more than $66 million in fees
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City Of Half Moon Bay, California 
November, 2007

City Liable for Nearly $37,000,000 Under the 
Federal and State Takings Clauses, as Well as 
the Common Law Doctrines of Nuisance and 
Trespass, for Constructing a Storm Water 
Drainage System Which Flooded Someone 
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Fernley, Nevada

“Class‐action lawsuit updated in Fernley flood 
case”

“The lawsuit names the Truckee‐Carson 
Irrigation District, Lyon County, the city of 
Fernley, and companies that built and sold 
homes in the area flooded when a storm‐
swollen irrigation canal ruptured” Nevada 
Appeal, 1/26/08 
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Examples of Situations Where 
Governments and Landowners May Be 
Held Liable

Construction of a Road Causes Damage See, e.g., Wheeler v. Lewis & 
Clark County, 1999 Mont. Dist. LEXIS 490, 2‐8 (Mont. Dist. Ct. 1999)

Stormwater System Increases Flows
Development Blocks Watercourse
Bridge Without Adequate Opening
Grading Land Increases Runoff‐ Flood Control Structure Causes 
Damage 
Filling Wetland Causes Damage 
Issuing Permits for Development Which Causes Harm to a Third 
Party 

Presenter
Presentation Notes
In these cases, the development permitted caused someone harm. Even without regulation there can be legal redress using many theories of liability such as Negligence.
STOP_TAKE THEM ONE AT A TIME!

Many of these Utah cases are on motions for Summary Judgment so we are not necessarily sure how they turned out
��
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You Do Not Always Win:
Texas Lawsuit Dismissed on Procedural 
Grounds

Homeowners Find Out That They Are in Floodplain
Then They Get Flooded
Sue Municipality and Local Officials
Court Says They Should Have Sued Within Two Years 
of Learning of the Problem
Suit Barred By Statute of Limitations
Campbell v. Hays County, TX Court of Civil Appeals, 
2003 Tex. App. LEXIS 8501, 2003



You Do Not Always Win:
Foreseeabilty of Damage

The owners' land was flooded when the district's canal 
became clogged with ice and caused water to overflow 
the banks. The owners argued that:  (1) the district 
owed a duty to have an irrigation system that would 
protect their property against flood waters caused by 
ice jams as both these were foreseeable events; and (2) 
the district breached its duty to maintain the canal. The 
court held that:(A) although ice jams were known to 
occur, they were unpredictable, and it was nearly 
impossible to design an irrigation system to prevent 
flooding due to ice jams, therefore, the flooding was 
unforeseeable. Gaudreau v. Clinton Irrigation Dist., 2001 
MT 164 (Mont. 2001) 99

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2001+MT+164
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2001+MT+164
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Wait-How About Immunity?
Moreover, we recognized that the amendments "make 
clear that a governmental entity is no longer immune 
for all its actions," only those actions considered to be 
legislative. See, Kiely Constr. L.L.C. v. City of Red Lodge, 
2002 MT 241, P83‐P84 (Mont. 2002)

“The Montana Supreme Court has consistently held that 
a city or county is liable for damages with respect to 
maintaining a nuisance in the same manner as a 
private individual. See, Knight, 252 Mont at 246, 827 
P.2d at 1279. It is a generally recognized exception that 
governmental immunity does not extend to a suit for 
abatement of a nuisance. Id. at 246, 827 P.2d at 1279 
(citing 58 Am.Jur.2d Nuisance, Section 55). See, 
Wheeler v. Lewis & Clark County, 1999 Mont. Dist. 
LEXIS 490, 6‐7 (Mont. Dist. Ct. 1999)

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2002+MT+241%2520at%2520P83
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2002+MT+241%2520at%2520P83
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=1999+Mont.+Dist.+LEXIS+490
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=1999+Mont.+Dist.+LEXIS+490
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Katrina Legal Situation

Katrina Lawsuits

500,000 Plaintiffs

$278 Billion in Damages Requested

Approximately 1,000 Plaintiffs Attorneys Involved‐Learning 
About Levees, Floods, and Liability

A Copy of an Article on This Topic Appeared in the National 
Wetlands Newsletter and is available at: 
www.floods.org/PDF/ET_Katrina_Insurance_082907.pdf

For The First Time In Many Years, Lenders Will Lose 
Considerable Money on Mortgages in A Disaster Area

We Will Have More discussion on Dam and Levee Liability 
Later Today

Presenter
Presentation Notes
We will discuss levee liability in section 7 
These Attorneys Are Ready to Come Help your Town too
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Part II 
The Impediments To Proper Floodplain 
Management

B. Concerns About A “Taking”

Presenter
Presentation Notes





103103

The Constitution of the United States

Fifth Amendment to the Constitution: “… nor 
shall private property be taken for public use 
without just compensation.”

Was this Some Theoretical Thought, or 
Passing Fancy?

Which Part of this Directly Mentions 
Regulation?

Pennsylvania Coal Company vs. Mahon 260 
US 293 (1922).  But See, Keystone Coal 480 US 
470, 1987.

Presenter
Presentation Notes
Lets start with the US Constitution.
PA Coal was a bit strange- Haddacheck v Sebastian-Habeas Corpus etc 87% loss; Mugar v. KS total loss; Keystone Coal seems to overturn Pennsylvania Coal without ever saying so.
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CONSTITUTION OF THE STATE OF 
Montana: Declaration of Rights 
Montana Const. art. II § 29

“Private property shall not be taken or damaged for 
public use without just compensation to the full extent 
of the loss having been first made to or paid into court 
for the owner. In the event of litigation, just 
compensation shall include necessary expenses of 
litigation to be awarded by the court when the private 
property owner prevails.”

Broader than its federal counterpart because it 
protects not only property that is "taken," but also 
property that is "damaged.” See, e.g.,Buhmann v. 
State, 2008 MT 465 (Mont. 2008)

Presenter
Presentation Notes
Constitutions which provide that private property shall not be taken for public use without just compensation are but declaratory of the common law, and contemplate the physical taking of property only. Under constitutions which provide that property shall not be "taken or damaged" it is universally held that it is not necessary that there be any physical invasion of the individual's property for public use to entitle him to compensation. The owner of a city lot has a kind of property in the public street for the purpose of giving to such land facilities of light, of air, and of access to the street. These easements are property, protected by the Constitution from being taken or damaged without just compensation. It may frequently occur that the consequential damage may impose a more serious loss upon the owner than a temporary spoliation or invasion of the property.��Buhmann v. State, 2008 MT 465 (Mont. 2008)

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2008+MT+465
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2008+MT+465
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Increase in Cases Involving Land Use

There Has Been a Huge Increase in Taking 
Issue Cases, and Related Controversies 
Involving Development.

Thousands of Cases Reviewed by Jon Kusler, 
Me and Others.

Common thread? Courts Have Modified 
Common Law to Require an Increased 
Standard of Care as the State of the Art of 
Hazard Management Has Improved.

Presenter
Presentation Notes
STOP!!
Funny you might think from talking to some developers that they were winning all over-wishful thinking
TALK!!
Vastly more likely to be sued for permitting development that causes problems-roads, stormwater systems bridges runoff etc. When I say VASTLY I mean not one but TWO full orders of magnitude more likely to be successfully sued-ONE HUNDRED (100) times more likely to be sued for permitting or doing improper development!!!
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Taking Lawsuit Results

Regulations Clearly Based on Hazard 
Prevention and Fairly applied To All: 
Successfully Held to be a Taking –
Almost None!

Many, Many Cases where Communities and 
Landowners Held Liable for Harming Others

Presenter
Presentation Notes
Lucas-essentially denial of all economic use where others allowed to build; Lutherglen upheld on appeal
Not quite what you may hear from unhappy permit seekers, is it?
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Legal Issues:  Professional Liability For 
Construction in Hazardous Areas

Excellent Paper By Jon Kusler, PhD, Esq. 
Is Now Available
www.floods.org

www.floods.org/PDF/ASFPM_Professional_
Liability_Construction.pdf

Prepared For The Association Of State Floodplain 
Managers Foundation

Ed Thomas and Jon Kusler Did a Web‐Cast on this Topic 
in March 2008

Next Web‐Cast TBD
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New Trend In The Law

Increasingly States Are Allowing Lawsuits 
Against Communities for Alleged Goofs in 
Permitting Construction OR in Conducting 
Inspections

Excellent Paper By Attorney Jon Kusler 
PhD For The Association of State 
Floodplain Managers Foundation 
Available On Line at www.floods.org
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Recent Legal Research by Ed Thomas
Many Cases Where Communities Try to 
Prevent Building in a Hazardous Area

Refuse the Requested Permit Based on 
Nebulous Environmental or Aesthetic 
Concerns

And They Lose

If they Clearly Related Permit Refusal to Harm 
Prevention‐Very Likely a Different Result

Presenter
Presentation Notes
Very important for Floodplain Managers
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An Illustration of the Trend in the Law 
Towards Recovery by Injured Parties

Background: For Over Thirty Years Lenders and the 
Companies who Read FEMA Flood Insurance Maps Have 
Escaped Liability When They Read A Map Incorrectly

These Companies Escaped Liability Even When the 
Plaintiff Is Not Required to Purchase Flood Insurance, as 
the Law Requires, and Then Suffers an Uninsured Loss.
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An Illustration of the Trend in the Law 
Towards Recovery by Injured Parties

Then: Paul v. Landsafe Flood Determination, Inc., No. 
07‐60652 (5th Cir. Dec. 5, 2008)

Plaintiff Allowed To Sue to Recover From Flood 
Determination Allegedly in Error 

The Court Noted that a Flood Zone Determination Was 
the Kind of Professional Opinion for Which it is 
Foreseeable that Justifiable and Detrimental Reliance 
by a Reasonable Person Would Be Induced. 

Might a Court Think that a Levee Certification Is a 
Similar Professional Opinion?
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In These Examples Of Community Legal 
Liability For Permitting Or Undertaking 
Activity

Is There A Theme?

YOU BET!!!

What is that Theme?
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The Theme

They did not do No Adverse Impact 
Planning!!!

They Did Not Identify the Impacts of the 
Development Activity

They Did Not Notify the Soon‐ to‐ Be Afflicted 
Members of the Community

They Did Not Re‐Design or Re‐Consider the 
Project

They Did Not Require Appropriate and 
Necessary Mitigation Measures
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Landowner Does Not Have All Rights 
Under The Law

No Right to be a Nuisance

No Right to Violate the Property Rights of 
Others

No Right to Trespass

No Right to be Negligent

No Right to Violate Laws of Reasonable 
Surface Water Use; or Riparian Laws

No Right to Violate the Public Trust

Presenter
Presentation Notes
STOP!!
Lets Talk About These One At A Time
TALK!
.
Trespass? Why trespass in a Water Case?
Negligence?
 Do you all know about “Public Trust”? Do you want to spend some time on it? "By the law of nature these things are common to all mankind, the air, running water, the sea and consequently the shores of the sea." (Institutes of Justinian 2.1.1 circa 530 A.D. some say 533 A.D

Have you got this down?  we will use it later to review a case.
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Public Entities Do Not Have The Right 
To Do Just Anything Either!

No Right to Use Public Office To Wage 
Vendettas

No Right To Abuse the Public

No Right To Use Regulation To Steal From a 
Landowner

Presenter
Presentation Notes
We will discuss this in more detail in Part II
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Can Government Adopt Higher 
Standards 
Than FEMA Minimums?

FEMA Regulations Encourage Adoption of 
Higher Standards‐”… any floodplain
management regulations adopted by a State 
or a community which are more restrictive
than (the FEMA Regulations) are encouraged
and shall take precedence.” 44CFR section 
60.1(d). (emphasis added)

Presenter
Presentation Notes
Case law e.g.  FEMA Elevation = 156 locals enforce 160 OK. MICHAEL GIRARD et al v. ZONING COMMISSION OF THE TOWN OF SIMSBURY NO. CV 93 052 46 39S SUPERIOR COURT OF CONNECTICUT, JUDICIAL DISTRICT OF HARTFORD - NEW BRITAIN, AT HARTFORD 1994 Conn. Super. LEXIS 2365 September 15, 1994, Decided  
September 16, 1994, Filed.
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Might Montana Governments Wish To 
Consider Even Higher Standards?
Consider:
A) Uncertainties in Flood Elevations
B) Plasencia‐ Larson Paper On Flood Height 
Increases Due To Future Watershed Development
C) Consequences If A Factory, Water Treatment 
Plant or Other Critical Facility Is Flooded
D) Height of Freeboard
E) 50% Chance That 1% Flood Will be Exceeded 
Within 70 Years‐Bulletin 17 B
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Governmental Rights and Duties to 
Manage Development

Does Government Have a Right to Regulate to 
Prevent Harm?

Does Government Have an Affirmative Duty 
to Regulate to Prevent Harm?

Presenter
Presentation Notes
Preventing us from harming each other is at the core of the very reason government exists.

Courts are more and more finding an affirmative duty to regulate.
Hazards have become more “foreseeable” and predictable. The potential for private and government liability has increased as the techniques and capabilities for defining hazard areas and predicting individual hazard events have improved and actual mapping of hazard areas has taken place. With improved predictive capability and the actual mapping of areas, hazard events are now (to a greater or lesser extent) “foreseeable” and failing to take such hazards into account may constitute negligence. See, e.g., Barr v. Game, Fish, and Parks Commission, 497 P.2d 340 (Col., 1972.) 
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Recent Major Federal Court Cases

Ripeness: The Plaintiff Must go To State Court First On 
Taking Claim See, Williamson County Regional Planning 

Commission v. Hamilton Bank, Supreme Court of the United States, 
473 U.S. 172; 105 S. Ct. 3108; (1985).

San Remo Hotel v. City and County of San Francisco, 
U.S. Supreme Court No. 04‐340 decided June 20, 2005. 
The Requirement That State Court First Does Not 
Mean That You Are Entitled To Litigate The Case Again 
In Federal Court. One Does Not Necessarily Get 
Another Bite At The Apple

Presenter
Presentation Notes

.
Kelo Involves Condemnation, paid taking of residences. Has to do with whether economic development in a community is “public use”. The five to four decision by a sharply divided Court shows how much deference the majority of the Justices are willing to give to local decision makers. Pro government and Planning Associations cheered the decision. However, the widespread concern, outrage, and proposed legislative correction of the decision from groups concerned about the rights of “discrete insular minorities” (e.g. the NAACP) and Property Rights Advocates following the decision the Case has also illustrates  the sensitivity of this type of issue.

B) This unanimous decision in a case involving fees charged to permit the change of use of a hotel, does not directly relate to hazard regulation. Nevertheless it is important to floodplain managers because it indicates that taking claimants who have already litigated an alleged “taking” in state court do not necessarily get another “bite at the apple” in Federal court.
There is another, quite disturbing case from Nevada (McCarren) involving FAA mandated height restrictions on the approach to an airport.
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Ripeness in Taking Claims

Basic Rule: Exhaust State Court Remedies

Other Federal Claims?
12th Circuit Not Too clear
In the 10th Circuit, Rule Seems To Be:
Go to State Courts First For All Claims. See, Bateman v. City of 
West Bountiful, 89 F.3d 704, 709 (10th Cir. 1996)
Unless, The Defendant Removed the Case to Federal Court in the First Place. See, 
Merrill v. Summit County, 2009 U.S. Dist. LEXIS 16056, UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF UTAH, CENTRAL DIVISION (2009)

Other Courts, Including the 5th Circuit, Might Permit Other 
Constitutional Claims to Be Raised First in Federal Court.  
See,  John Corp v. City of Houston, 214 F.3d 573 (5th Cir. Tex. 2000)
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Other Recent Major Court Cases

Kelo v. New London, US Supreme Court, 
No.04‐108, Decided June 23, 2005.
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Susette Kelo

Presenter
Presentation Notes
Here is Ordinary Homeowner Susette Kelo
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Susette Kelo’s House

Presenter
Presentation Notes
Here is her home
Other properties of people more politically powerful were not taken.
This redevelopment site does not have nice straight boundaries. Rather crooked boundaries in fact.
This case has tremendously energized the Property Rights Movement- See NY Times Article of 
The case has what to do with Floodplain Regulation? Nothing yet everything….
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Extremely Important US Supreme 
Court Case 
on Takings

Lingle v. Chevron, US Supreme Court No. 04‐
163 Decided May 23, 2005

Presenter
Presentation Notes
Lingle. This is a Takings Case which involves the State’s Ability to Restrict Rent Charged for Gas Stations. Some Commentators had Expressed the Thought that the Court Will Take this Opportunity to Clarify Takings Jurisprudence. By golly that is just what they did. We will discuss the guidance provided shortly over several slides
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Here Is The Gas Station In Lingle
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In Lingle, The Supreme Court States 
How To Determine If There Is A 
Taking I 

Physical Intrusion See, Loretto v. 
Teleprompter Manhattan 458 US 419 (1982);

Presenter
Presentation Notes
In a UNAMINOUS DECISOIN!!! The United States Supreme Court recently set forth four ways to pursue a Regulatory Taking Case:
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Loretto Apartment 
Building:

Physical Intrusion

Presenter
Presentation Notes

A) Physical Invasion as in Loretto v. Teleprompter Manhattan 458 US 419 (1982)  . Case involved  a New York City requirement that all residential buildings must permit a cable company to install cables, and a cable box the size of a cigarette pack. The Court held that any physical invasion was a Taking. On remand, NY courts found zero damages
Cable box the size of a pack of cigarettes screwed into the building+ lots and lots of coax cable

Plus think of the intrusion of maintenance and installation

Does NAI do physical intrusion?

NO!!!!
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In Lingle, The Supreme Court States 
How To Determine If There Is A 
Taking II

Total, or Near Total Regulatory Taking. See, 
Lucas v. South Carolina Coastal Council 505 US 
1003 (1992);

Presenter
Presentation Notes
B) The Total, or Near Total Regulatory Taking as exemplified by the Case of Lucas v. South Carolina Coastal Council 505 US 1003 (1992 ) where plaintiff Lucas was prohibited from building a home on the only vacant lots left on an otherwise fully developed  barrier beach just outside Charleston; (Note, the Court said that if Lucas was a “nuisance” under State law it might not be a Taking, but how could it be a nuisance if there were only two lots undeveloped on miles of Beach? What was the State plan to abate those nuisances?

Does NAI preclude the use of property?
No! It sets a performance standard for not harming.
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Lucas Sites Pre-Development

William A. Fischel
Dartmouth College

Presenter
Presentation Notes
B) The Total, or Near Total Regulatory Taking as exemplified by the Case of Lucas v. South Carolina Coastal Council 505 US 1003 (1992 ) where plaintiff Lucas was prohibited from building a home on the only vacant lots left on an otherwise fully developed  barrier beach just outside Charleston; (Note, the Court said that if Lucas was a “nuisance” under State law it might not be a Taking, but how could it be a nuisance if there were only two lots undeveloped on miles of Beach? What was the State plan to abate those nuisances?
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Lucas From Street

William A. Fischel
Dartmouth College

William A. Fischel
Dartmouth College



131131

Lucas Area

William A. Fischel
Dartmouth College
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Lucas Extinguishing Legitimate 
Investment Backed Expectations
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Lucas Post Development of One Lot; 
Now Both Lots

William A. Fischel
Dartmouth College

Presenter
Presentation Notes
South Carolina acquired the Lucas Property and then sold it to a developer who built one home, and may build another.

Does NAI extinguish property Value?
No if development is restricted it is clearly to prevent harm.
Does a landowner have the right to harm others?

NO!!
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In Lingle, The Supreme Court States 
How To Determine If There Is A 
Taking III

A “Penn Central Taking.” See, Penn Central v. 
City of New York 438 US 104 (1978);

Presenter
Presentation Notes
C) A significant, but not nearly total taking as exemplified by the  Penn Central Transportation Company v. New York City 438 US 104 (1978) where the Pen Central Company was not permitted to build above Grand Central Station in New York City to the full height permitted by zoning, but was provided transferable development rights. In Penn Central the Court uses a three part test: a) economic impact, b) how regulation affects “investment-backed expectations”, c) character of the government action.

Does one have investment backed expectations to harm other people?
Not in our system of laws back to Greco-Roman times!!!
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Grand Central Station, New York

Photo Used With Permission of R. Murphy; "GNU Free Documentation License".

Presenter
Presentation Notes
NYC Landmark
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Grand Central Station, New York

http://law.wustl.edu/
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Grand Central, With New Design

Presenter
Presentation Notes
The 1968 design by Marcel Breuer for Grand Central Station addition just south of former Pan Am Building, which is now the Met Life Building

Show the upper design-this is the alleged “Taking”. NOTE: for parcel as a whole analysis!!!!
They have use of Grand Central AND AIRRIGHTS!!!!! Need to keep in mind for discussion of set-backs later!!!
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Transfer Of Development Rights

Preservation Zone

Area of identified important natural, 
cultural, or farmland.  Generally the 
area is zoned with 
low development density potential 
(1 unit per 5 acres, for example).

Transfer Zone

Identified growth area.  Developer 
can increase the allowable density 
through purchasing development 
rights from a property owner 
located in the preservation zone.

Transfer of 
Development Rights

Presenter
Presentation Notes
If the regulations are severe, and a surprise (that is contrary to investment backed expectations) law and morality might well argue for TDR
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In Lingle, The Supreme Court States 
How to Determine If There Is a Taking 
IV

A land use exaction which has little or no 
relationship to the “property.” In Summary: 
little or no relationship between the exaction 
and the articulated government interest. 
(Nollan; and Dolan)

Presenter
Presentation Notes
IV  Land use Exactions which are not really related to the articulated government interest as in Nollan v. California Coastal Commission 483 US 825 (1987) where the California Coastal Commission conditioned a permit to expand an existing beachfront home on the owner granting an easement to the public to cross his beachfront land. The articulated government interest was that the lateral expansion of the home would reduce the amount of beach and ocean the public on the road side of the home could see. The Court indicated that preserving public views from the road really did not have an essential nexus with allowing folks to cross a beach. The Court also cited the Dolan v. Tigard 512 US 374 (1994) case where someone wanted to expand a plumbing store and the community wanted the store to give the community some adjacent flood plain property and an easement for bike path in return for the possible increase in traffic caused by the expansion of the store. Again, in Dollan the court basically indicated that there was really no relationship between the government interest and the exaction attempted. Basically the Court is saying no to plans of extortion.

Does NAI ever bear no relationship to public good?
No, the whole idea is to link harm prevention to government action
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Nollan House From Road

Presenter
Presentation Notes
D) Land use Exactions which are not really related to the articulated government interest as in Nollan v. California Coastal Commission 483 US 825 (1987) where the California Coastal Commission conditioned a permit to expand an existing beachfront home on the owner granting an easement to the public to cross his beachfront land. The articulated government interest was that the lateral expansion of the home would reduce the amount of beach and ocean the public on the road side of the home could see. The Court indicated that preserving public views from the road really did not have an essential nexus with allowing folks to cross a beach. 

http://law.wustl.edu/
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Nollan House From Beach

http://law.wustl.edu/
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Dolan From Street

Presenter
Presentation Notes
The Court also cited the Dolan v. Tigard 512 US 374 (1994) case where someone wanted to expand a plumbing store and the community wanted the store to give the community some adjacent flood plain property and an easement for bike path in return for the possible increase in traffic caused by the expansion of the store. Again, in Dollan the court basically indicated that there was really no relationship between the government interest and the exaction attempted. Basically the Court is saying no to plans of extortion.


Under Dolan, local governments must be prepared to demonstrated that:
1. The proposed development exacerbates or creates the need for a public service;
2. The dedication demanded will benefit the proposed development or help address the
need; and
3. The dedication demanded is “roughly proportional” to the harm

To do NAI!


http://law.wustl.edu/
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Dolan Floodplain and Bike Path

Presenter
Presentation Notes



http://law.wustl.edu/
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Utah Supreme Court Explains The Dolan Tests

Part A

“A court engaging in a Dolan analysis must 
first determine, therefore, whether the nature 
of the exaction and impact are related....”

“We agree that the impact is the  problem, or 
the burden that the community will bear 
because of the development. The exaction 
should address the problem. If it does, then 
the nature component has been  satisfied.”
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Utah Supreme Court Explains The Dolan Tests

Part B

“The second component of the Dolan analysis 
is whether the exaction and impact are 
related in extent.”

“The most appropriate measure is cost‐‐
specifically, the cost of the exaction and the 
impact to the developer and the 
municipality....”

B.A.M. Development v. Salt Lake County, 
Supreme Court of Utah, 2008 UT 74; 196 P.3d 
601; 615 Utah Adv. Rep. 30 (2008) 



Montana Use of Nollan Dolan

“Wesmont apparently concedes the "essential 
nexus" prong of the applicable 2 prong takings 
test. SR 2502 [". . . [W]e agree that the 
County's interest in providing safe road access 
to this part of the County is a legitimate state 
interest and that an essential nexus exists 
between that interest and a requirement to 
improve the roads."]; Nollan v. California 
Coastal Commission)…; Dolan v. City of 
Tigard….” Westmont Developers, Inc. v. 
Ravalli County, 2007 Mont. Dist. LEXIS 687 
(Mont. Dist. Ct. 2007) 146

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+Mont.+Dist.+LEXIS+687
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+Mont.+Dist.+LEXIS+687
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+Mont.+Dist.+LEXIS+687
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US Supreme Court Also Says What 
Test It Will No Longer Use

The Court States That it Will No Longer use 
the First Part of the Two Part Test in Agins v. 
City of Tiburon. 447 US 255 (1980: “whether 
the regulation substantially advances a 
legitimate state interest …”

This Test Had Been Used For Years By Courts 
To Second Guess Legislative Actions

Presenter
Presentation Notes
The Court specifically indicates that it will no longer use the first part of the two part test for determining a Taking set forth in  Agins v. City of Tiburon 447 US 255 (1980): a) whether the regulation substantially advances a legitimate state interest, b) denies owner an economically viable use of land. The removal of this “substantially advances a legitimate state interest prong of a takings test is a huge help to Floodplain Managers, to the concept of NAI and to Planning in general. The "substantially advances" test has been used as a screen for a "substantial due process" inquiry to second guess legislatures and regulators all over the country

This is great news!!

Court will continue to use second part of the test as to weather a regulation “denies owner an economically viable use of land.”
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In Lingle, The Supreme Court States 
How To Determine If There Is A 
Taking

The Court went on to say that the Tests 
articulated all aim to identify regulatory 
actions that are functionally equivalent to a 
direct appropriation of or ouster from private 
property

Presenter
Presentation Notes
NAI does not oust people from their property.
It prevents them from harming others
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In Lingle, The Supreme Court States 
How To Determine If There Is A 
Taking

In Addition, in His Concurring Opinion, Justice 
Kennedy Indicates that the decision left open 
the possibility of litigating a regulation which 
was "so arbitrary or irrational as to violate 
due process."

Presenter
Presentation Notes
So Does NAI have Development conditions which do not relate to the matter regulated?

Does NAI ever result in a Taking?

Stops Harm-Prevents Nuisances!

Is it IRRATIONAL???- ARBITRARY????  FAR From IT!!!!

It is the very quintessence of rational!

BREAK!!!!




150150

Tools

Legal Issues In Our Floodplain
Some Land Use Tools

Presenter
Presentation Notes


BREAK


Before We Move on to State Cases; Any More Questions or Thoughts to Share From Discussions Over the Break?
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How About A Moratorium While 
Regulations Are Developed?

Can A Moratorium for a Period of Time be a 
“Taking”

Technically, Yes Sort Of, Maybe Sometimes
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Lutherglen

Presenter
Presentation Notes
Tell story of Lutherglen.
First English Evangelical Lutheran Church Think of Lutherglen-Who did the winning Saints turn out to be? The local government!!!!
Describe Case-LA won anyway they were the Saints preventing harm

Supreme Court says that a Temporary Moratorium could be a taking; on remand court says not in this case.

Property is available for development thanks to a flood. City imposed Moratorium to give it time to develop regulation.
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Tahoe Sierra Preservation Council vs. 
Tahoe Regional Planning Agency
Moratoria While Regulations Developed 
Lasted 32 Months OK

US Supreme Court 2002
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Courts Reasoning in Sierra Tahoe

“… with a temporary development ban, there is 
less risk that individual landowners will be 
singled out to bear a special burden that should 
be shared by the public as a whole”

“…focus on “the parcel as a whole” Properties 
Were Still Being Bought and Sold

“It may be true that a moratorium lasting more 
than one year should be viewed with special 
skepticism, but the District Court found that the 
instant delay was not unreasonable.”
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Recent State Moratorium Case

Wild Rice River Estates, Inc. v. City of Fargo
705 N.W.2d. 850 (2005)
City had a 21 Month moratorium on 
development while FEMA mapped the 
floodplain/floodway of an area which had 
recently flooded
Court said OK, City had reasons to stop 
development while it determined what 
floodplain management measures were needed 
But, Very Different Result in Biggers v. City of 
Bainbridge Island, in Washington State, 
169 P.3d 14, 2007

Presenter
Presentation Notes
The legal reasoning here may be applicable to post disaster moratoria, and possibly moratoria while a community adopts new flood maps.
BUT
169 P.3d 14, *; 2007 Wash. LEXIS 784, ** 
�
Ray Biggers et al., Respondents, v. The City of Bainbridge Island, Petitioner.

�No. 77150-2

�SUPREME COURT OF WASHINGTON

�169 P.3d 14; 2007 Wash. LEXIS 784

�March 16, 2006, Argued �October 11, 2007, Filed
Locals had no authority for moratoria
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Courts Acceptance of Regulations 
Based on Local Conditions

In Re Woodford Packers Inc., 175 VT 60, 
830 A. 2d 100 (2003)

Court gave the State considerable latitude in 
selecting a methodology for the designation 
of floodways much broader than the FEMA 
minimum standard, based on fluvial erosion
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Courts Acceptance of Regulations 
Based on Local Conditions

Gove v. Zoning Board of Appeals, 444 
Mass.754 (2005) Massachusetts Supreme 
Judicial Court, decided July 26, 2005

Presenter
Presentation Notes
) Gove is good news, and illustrative of current trends in the law. The case involves the prohibition of Construction of a Home on 1.83 extremely valuable Acres in Special Flood Hazard Area found  Not a Taking essentially because it is not just SFHA, but uniquely hazardous SFHA. This case is to be contrasted with other Cases, such as Lopes v. Peabody and Annicelli v. Rhode Island where community=ies forbad construction in the floodplain and simply did not do nearly a good enough job demonstrating that they were preventing a hazard-and harm. In those cases the community was found liable for a taking
The Town of Chatham zoned several areas, including its Special Flood Hazard Areas (the area identified by the Federal Emergency Management Agency as being subject to at least a 1% annual chance of flooding), in such a way that a variance was required to build. Gove sold a 1.8-acre parcel of land on the condition that a building permit for a single-family home would be issued. The Town declined to issue the permit, and Gove sued, alleging a taking. In this decision, Massachusetts’ highest court emphasized that the Town of Chatham had identified unique hazards on this erosion-prone coastal A-Zone property. The court found that the plaintiffs had not sufficiently shown that they could construct a home in this area without potentially causing harm to others. The Town made a good case that this is not just any A-Zone property in an SFHA. It is on the coast adjacent to the V Zone, in an area that has experienced major flooding and is now exposed to the open ocean waves due to a breach in a barrier beach just opposite the site. Further, it is subject to both accelerated “normal” erosion and storm-related erosion. This decision by the Massachusetts Supreme Judicial Court very much validates and
supports the NFIP, the concept of No Adverse Impact floodplain management, and hazards-based regulation in general. While the decision is binding only on Massachusetts courts, it should have persuasive effect in other jurisdictions.



The Gove site

Presenter
Presentation Notes
Chatham breach 1987



“It is undisputed that [lot 93] falls within a 
floodplain, 
and that its potential flooding would 
adversely affect the surrounding areas if the 
property were developed with a house. 
Reasonable government action mitigating 
such harm . . . typically does not require 
compensation.” 



Why Chatham won:

• Bylaw designed to protect 
people & property

• Allows for alternative uses
• Bylaw fair & consistently 

applied
• Testimony of risk to emergency 

workers
• Town willing to defend itself



Emergency Road Access Is A Legitimate 
Concern

Montana Case:

Ferkovich v. Flathead County, 2007 Mont. Dist. LEXIS 
833, 14‐16 (Mont. Dist. Ct. 2007)

County Was Concerned About Access By Emergency 
Vehicles

Building Permit Required Applicant To Raise the Road 
Surface‐For All On That Road

Court Says: “…the Ferkoviches received a building permit ‐ with 
conditions. Simply because they do not agree with the conditions 
and do not wish the financial burden the conditions impose does not 
transform the conditions into a taking.” 

161

Presenter
Presentation Notes
Sheppardized 7-16-10 no problems
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How About Setbacks?

This Is An Area About Which Our Friends In 
The Property Rights Movement Are Quite 
Active

Questions for Us to Ask:
Why Is There A Set‐Back?

Parcel As A Whole Rule‐Still Reasonable

Investment Backed Value

See, e.g., City of Coeur d’Alene v. Simpson
Pacific Legal Foundation Brief
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Great State Case on Setbacks

McElwain v. County of Flathead, 248 Mont. 
231, (1991)

Setback of 100’ from Floodplain for Septic 
System

Court Says Regulations Presumed To Be Valid

Plaintiff Has Remaining Uses Though 1/3 
Devaluation

Very Powerful Dissent – Why 100 feet?

Why not Thirty Feet or a Mile?

Presenter
Presentation Notes
NAI Helps here with clear lash up of regulation to need.
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Another Case on Setbacks 

City of Coeur D'Alene v. Simpson, 142 Idaho 839; 136 
P.3d 310 (2006)

All Construction Within 40 Feet of Shoreline Forbidden

Plaintiff Builds a Fence

Community Says Remove Fence

Is There A “Taking”?

What is The Parcel “As a Whole” to Be Considered By 
the Court

Current Status as Divided Into Two Separate Parcels?

Previous Recorded Ownership

Very Powerful Dissent



Variances- Usual Requirements

Unique Difficulties of Site

Minimum Necessary to Afford Relief

Undue Hardship

Variance Consistent with Intent of Ordinance

Variance Procedures: See, e.g. 
“Provision for granting variances. Subdivision 
regulations may authorize the governing body to grant 
variances from the regulations when strict compliance 
will result in undue hardship and when it is not 
essential to the public welfare.”Westmont Developers, 
Inc. v. Ravalli County, 2007 Mont. Dist. LEXIS 687 
(Mont. Dist. Ct. 2007) 165

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+Mont.+Dist.+LEXIS+687
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+Mont.+Dist.+LEXIS+687
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+Mont.+Dist.+LEXIS+687


Emergency Road Access Is A Legitimate 
Concern

Montana Case:

Ferkovich v. Flathead County, 2007 Mont. Dist. LEXIS 
833, 14‐16 (Mont. Dist. Ct. 2007)

County Was Concerned About Access By Emergency 
Vehicles

Building Permit Required Applicant To Raise the Road 
Surface‐For All On That Road

Court Says: “…the Ferkoviches received a building permit ‐ with 
conditions. Simply because they do not agree with the conditions 
and do not wish the financial burden the conditions impose does not 
transform the conditions into a taking.” 

166
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Can Government Adopt Higher Standards 
Than FEMA Minimums?

FEMA Regulations Encourage Adoption of 
Higher Standards‐”… any floodplain
management regulations adopted by a State 
or a community which are more restrictive
than (the FEMA Regulations) are encouraged
and shall take precedence.” 44 CFR section 
60.1(d). (emphasis added)

Presenter
Presentation Notes
Case law e.g.  FEMA Elevation = 156 locals enforce 160 OK. MICHAEL GIRARD et al v. ZONING COMMISSION OF THE TOWN OF SIMSBURY NO. CV 93 052 46 39S SUPERIOR COURT OF CONNECTICUT, JUDICIAL DISTRICT OF HARTFORD - NEW BRITAIN, AT HARTFORD 1994 Conn. Super. LEXIS 2365 September 15, 1994, Decided  
September 16, 1994, Filed.
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Miscellaneous Issues
I Insurance Agent Liability: 

A) Regulatory Agencies‐The Media‐Two Stories

B) Federal Court

C) State Courts‐

Consumer Protection  Statutes

II Endangered Species Act

A) Law Suits In Washington State, Florida,

Oregon, and Other States‐‐‐WHY?

III Community Liability:

A) For Not Participating in the NFIP

B) For Not Regulating Hazards
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Summary

No Adverse Impact Harm Prevention and 
Water Resources Management Is:

A) Legal

B) Equitable

C) Practical

D)  Defensible in Court

Presenter
Presentation Notes
Don’t Flood Thy Neighbor!!!!
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Hazard Based Regulation And The 
Constitution

Hazard Based Regulation Generally Sustained 
Against Constitutional Challenges

Goal of Protecting the Public Accorded 
ENORMOUS DEFERENCE by the Courts

Presenter
Presentation Notes
The more compelling the Public need the more likely to be sustained Lucas-Haddacheck vs. Annacelli
STOP talk about the two cases!
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So, That Means Everything is OK?

Yes, But We Do Need To Talk About Two 
Other Major Areas Related to the Law that 
Impact on Floodplain Management and No 
Adverse Impact Hazards Planning:

“The Constitution in Exile Movement” and 

“The Property Rights Movement.”
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Other Major Topics

Property Rights; and 

The Constitution In Exile
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The Constitution in Exile

Richard Epstein, a Professor of Law at the 
University of Chicago is the Intellectual Force 
Behind a Movement that Feels that Many US 
Supreme Court Cases in the Twentieth 
Century were Wrongfully Decided

Examples of Federal Laws Which they Feel are 
Unconstitutional: Social Security; Minimum 
Wage Laws; EPA; OSHA

Presenter
Presentation Notes
Have any of you heard of this movement?
This Group has many adherents, and hopes to put like minded judges on the Federal and State Bench.
See, Front Page Article “The Unregulated Offensive” in the New York Times Magazine of April 17, 2005.
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The Constitution in Exile

The Cato Institute Indicates that 
Compensation is Not Due When: 

“… regulation prohibits wrongful uses, no 
compensation is required.”

“When the government acts to Secure Rights‐
when it stops someone from polluting his 
neighbor … it is acting under its police power 
… because the use prohibited … was wrong to 
begin with.”

Presenter
Presentation Notes
Has anyone heard of the Cato Institute?
It is a conservative Think Tank closely associated with the “Constitution in Exile’ and other similar causes.
This quote from the 1995 Publication of the Cato Institute “Protecting Property Rights from Regulatory Takings” Chapter 22, p230. The Institute has also  testified before Congress about legislation requiring government paying landowners for Regulations limiting what a property owner can do. The Institute testified that there should be provided a “…nuisance exception to the compensation requirement….When regulation prohibits wrongful uses, no compensation is required.” (Testimony of Roger Pilon Senior Fellow and director, Center for Constitutional Studies, Cato Institute. Before the Subcommittee on Constitution, Committee on Judiciary, US House of Representatives, February 10,1995.)
Seems like the Cato Institute is OK with NAI thinking too!
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Class Exercise!

Do Reasonable, Fairly Applied Hazard Based 
Regulations Decrease The VALUE of A 
Property?

Not The Price, The VALUE.

Hint: The Problem Of The Purloined Purse.
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The Purloined Purse Defense

Fifth Amendment to the Constitution of the 
Unites States: “… nor shall private property be 
taken for public use without just 
compensation.”

Presenter
Presentation Notes
Any problems with this defense???
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Result

“The taking clause was never intended to 
compensate property owners for property 
rights they never had.” – Massachusetts 
Supreme Judicial Court

Gove v. Zoning Board of Appeals

444 Mass.754 (2005) Massachusetts Supreme Judicial Court, 
decided July 26, 2005

Presenter
Presentation Notes
There is a small brochure on this in your materials



How About Another Defense?

I Have a Permit to Snatch Wallets and Purses?

Right Here‐Look

Legislature Passed a Law to Help Raise Funds 
for Local Government

178



Purloined Purse In A Flood Context

“These principles apply to a county in the construction, 
improvement, and maintenance of its highways. In the 
performance of such work a county cannot divert surface 
waters into unnatural watercourses or gather water 
together in unnatural quantities and then cast it upon 
lower lands in greater volume and in a more concentrated 
flow than natural conditions would ordinarily permit. 
Damages caused thereby constitute a compensable taking 
or damaging of private property for a public use under 
Section 13, Article VI, SD Constitution.” (emphasis added)

Knodel v. Kassel Twp., 1998 SD 73, 7 (S.D. 1998)

179

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=1998+SD+73%2520at%25207
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The Property Rights Movement

“The Property Rights Movement May Well be 
the Most Significant Land Use and 
Environmental Movement in the United 
States in Recent Decades.” (Professor Harvey 
Jacobs‐University of Wisconsin).

Twenty‐Eight States Have Enacted Property 
Rights Legislation (1991–2006).

Presenter
Presentation Notes
How many of you have heard of the Property Rights Movement?
A little irony-Property Rights Advocates do often indicate that they are for strict interpretation of the Constitution and against “Judge made” Law, but apparently not Judge made “Regulatory Takings” law. 
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Land Use And Property Rights In 
America

Oregon Measure 37 Adopted November 2, 2004. 
Requires State and Local Governments”… must 
pay owners, or forego enforcement, when 
certain land use restrictions reduce property 
value.”

Harris Act in Florida (1995).  No Claims Paid to 
Date, Many Claims Made.   

We Must Acknowledge the Very Real Emotional 
Appeal of Land and Property Rights to the 
Public.

Presenter
Presentation Notes
Property Rights Advocates have Introduced a Bill nearly Identical to Measure 37 in the Montana Legislature this year; and are attempting to get a similar measure on the ballot in Washington State as well as, according to the Ballot Initiative Strategy Center, California, Colorado, Missouri, Michigan, Oregon, North Dakota, and Washington. It lost big time on the ballot in Napa County, CA (June 2006)
Property Rights Laws have been passed in South Dakota, Alabama, Texas, Idaho, Kentucky, West Virginia, Utah, and Wisconsin. Indiana and Georgia have stiffened their laws, but Indiana exempts technology parks and blighted properties; Georgia exempts blighted properties. Colorado, Delaware and Ohio have somewhat strengthened their laws. In a lecture to the Clark County Nevada Bar Association, Justice Stevens indicated that if he were a Legislator as opposed to a Judge, that he would be opposed to the result in Kelo.
Since the Supreme Court has not favored the Property Rights litigants in virtually any cases, many Property Rights Advocates call for consideration of “Partial Takings” legislation whereby the government pays for regulation which reduces a property’s value, but does not meet the Court determined standard of extinguishing or nearly extinguishing the value of a property. No payment yet under Harris Act as far as I can tell.
BUT by its nature NAI does not reduce property VALUE rather it facilitates  a buyer to place a proper valuation on the property. As so well said by the Cato Institute, “When regulation prohibits wrongful uses, no compensation is required.” 
 Measure 37 was found to be constitutional. MacPherson v. Department of Administrative Services 2006 WL 433953 (OR Feb. 21, 2006)
The Kelo case has enormously energized people concerned about Property Rights-Has everyone seen this in the papers, and legislation in the US Congress?
Does NAI reduce property VALUE?
NO! Nobody ever had the right use their property in such a way as to harm others-going back to Greco-Roman times!



182182



183183

Partnerships With Other Hazard Managers

DHS/FEMA is Continuing Its Efforts to 
Modernize Flood insurance Maps

As Part of that Effort there is a Cooperating 
Technical Partners Program.

Think of Other Hazard Managers With Whom 
to Partner on NAI, Possibly Through the FEMA 
CTP Program! 

Other Partners: EPA Wetlands, Watershed, 
USGS, Others?

Presenter
Presentation Notes
Further Information State Flood Insurance Coordinator and FEMA Regional Office
Partnership does not mean CTP ONLY.
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Partnership

A Call To Work Together With Other 
Interested Parties

Rapanos

Especially Important In The Arid West

Articles On This In FMA Newsletter, ASFPM 
Newsletter, National Wetlands Newsletter, 
etc.



185185

Courts Give Floodplain Managers 
An Opportunity To Partner

Rapanos et ux., et al. v. United States, U.S. (2006) 
Nos. 04‐1034 and 04‐1384, 2006 WL 1667087 (U.S.) 
Involving the geographic extent of the area that the 
federal government may regulate as “wetlands” 
under the Clean Water Act of 1972
Courts Want a Link Between the Wetland Regulated 
and Waters of the United States
One Link is Through Floodplain Management
Further Information‐ASFPM News and Views of  
August 2006; National Wetlands Newsletter of 
September–October 2006

Presenter
Presentation Notes
This could be the Topic of a Workshop all by itself!
When one is seeking to quantify the impact of filling a wetland, floodplain/stormwater hydrology and hydraulics are invaluable analytical tools. As set forth in great detail in the publication No Adverse Impact Floodplain Management and the Courts (found on the ASFPM website), courts have historically been extremely sensitive to protecting public safety by supporting fair and proper regulation of development so that it does not cause harm (including flooding) to others. Or as the ASFPM summarizes the concept: courts are quite prone to accept a No Adverse Impact analysis. I suggest that the Rapanos and Carabell cases offer significant opportunities for stormwater and floodplain managers to help wetland managers as they define the quantitative impacts on flood depths and velocities that occur when wetlands are filled.
Specifically, floodplain and stormwater managers can help wetland managers understand and quantify the fundamental fact that “today’s floodplain is not tomorrow’s floodplain.” When we have wetland loss, loss of natural valley storage, as well as loss of permeable surface area, we have documented that flood heights can increase dramatically. In actual calculations using future-conditions hydrology and hydraulic modeling in North Carolina, it was determined that even when communities comply with the minimum standards of the National Flood Insurance Program, flood heights may increase by nearly six feet as wetlands and floodplains are developed. 
See also the entire edition of the Wetlands Newsletter-I have a few copies.
O'Reilly v. United States Army Corps of Eng'rs, CIVIL ACTION NO. 04-940 SECTION "A" (5) , UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF LOUISIANA , 2004 U.S. Dist. LEXIS 15787; 59 ERC (BNA) 1490, August 10, 2004, Decided, August 10, 2004, Filed, Entered, Affirmed in part and reversed in part by, Remanded by, Amended by O'Reilly v. United States Army Corps of Eng'rs, 2007 U.S. App. LEXIS 1630 (5th Cir. La., Jan. 24, 2007) �Cumulative Impacts must be considered.
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Floodplain Legal Issues and 
No Adverse Impact Workshop:

Professional Liability for 
Construction in Hazardous Areas

Edward A. Thomas, Esq.
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For Further Information:

A Comparative Look at Public Liability for Hazard 
Mitigation, author: Jon Kusler, JD, PhD, ASFPM 
Foundation, 2009.

Professional liability for Construction in Flood Hazard 
Areas, author: Jon Kusler, JD, PhD, ASFPM, 2007.

Available at:

http://www.floods.org 

Today’s Presentation Is Primarily Based On Those 
Materials As Well As A Web‐Cast For the American 
Council of Engineering Companies

http://www.floods.org/PDF/Mitigation/ASFPM_Comparative_look_at_pub_liability_for_flood_haz_mitigation_09.pdf


MICHAEL BAKER CORPORATION

ACEC Web-Cast
Liability Of Design Professionals

For Construction In 
Flood Hazard Areas

March 4, 2008

Dr. Jon Kusler Esq.
Edward A. Thomas Esq.

Presenter
Presentation Notes
Good Afternoon and welcome to this Workshop sponsored by ACEC, Dr. Jon Kusler and the Michael Baker Corporation. 
This presentation has been developed by me as a pro bono project with feedback and suggestions from the Association of Floodplain managers as well as my friend and mentor, Jon Kusler, Esq. PhD, who has just completed a major paper on liability for design professionals on behalf of the Association of State Floodplain Managers Foundation.
This presentation is sponsored by the Baker Engineering Corporation provided generous financial support to enable me to perform the research necessary to develop this presentation. Thanks to all of you for taking time to participate on the web.
taking time to be here!
My name is Ed Thomas; I am a Floodplain Manager, and Disaster Response and Recovery Specialist who is also an Attorney. 
My primary concern is the prevention of misery to disaster victims, the public purse, and to the environment. The Law is my chosen method of accomplishing this goal.



Liability For Failed Dams and Levees

Edward A. Thomas, Esq.
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Legal Challenges When Dams And Levees Do 
Not Protect.

When Someone Is Damaged by the 
Actions of Others Who Pays?

This is a Fundamental Question of 
Law



The Problem
The Nation Has a Lot of Often Vitally Needed 

Levees...

...and sometimes they break

Presenter
Presentation Notes
13,000 plus miles of them! 



And Then There Is a Lot of Misery

Photo: Robert A. Eplett-OES CA
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Flood Risk = P (Probability of flood) X 
Consequences)

Courtesy of Pete Rabbon USACE
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Overview Of Liability

Who Can Sue A Professional:
A. Almost Anyone

B. Employees

C. The Public

D. Sub‐dividers

E. Contractors

F. Employer

G. Any Additional Ideas From You Folks?
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Grounds For Suit

Standard of Care for Professionals Is 
Increasingly High As Professionals Develop 
Increasingly Sophisticated Design Methods

Previously Accepted Defenses Such As the 
Common Enemy Doctrine for Flood Fighting is 
Increasingly Replaced By “Rule of Reasonable 
Person” 

The “Reasonable Person” is Expected To Be 
An Expert When We Are Discussing Something 
Like A Levee

Presenter
Presentation Notes
For example, a federal court in a famous case, The T.J. Hooper, held that the owner of a tug company was liable to the owner of two barges lost in a storm because it failed to equip its tug boats with radios (which would have provided timely warnings of the approaching storm) although such radios were not in 1928 a common practice on tugs. The court observed that the radios could have been provided at small cost and would have been of great value. The court further observed with regard to  evidence of custom or usage that: “What  usually is done may be evidence of what ought to be done, but what ought to be done is fixed by a standard of reasonable prudence, whether it usually is complied with or not.”  
�See The T.J. Hooper, 60 F.2d 737 (2d Cir., 1932). See also Stewart v. State, 597 P.2d 101 (Wash., 1979); Riley v. Burlington Northern, Inc., 615 P.2d 516 (Wash., 1980) in which the Court held that the decision of Yakima County not to install a more sophisticated warning system than a non-mechanical railroad approach warning sign at a railroad crossing was nondiscretionary and subject to potential suit for negligence. 
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Proof Of Causation Of Harm Is Easier Now 
Than In Past Times

Forensic Hydrologists

Forensic Hydraulic Engineers

Presenter
Presentation Notes
Today, sophisticated modeling techniques facilitate proof of causation and allocation of fault although proof may still be difficult. See, e.g., Lea Company v. North Carolina Board of Transportation, 304 S.E.2d 164 (N.C., 1983) 
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The Law Is Different In Different US 
Jurisdictions And Throughout The World

Obtain Advice From A Qualified Attorney
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How Are Levees Different From Many 
Engineered Structures

They Will Inevitably Fail (At Some Point)

You Could Also Say That They Are Only 
Designed To Provide Protection To A Certain 
Level

But Are These Two Statements Just Different 
Expressions Of The Same Idea?
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Why Are Both Dams And Levees Treated 
Differently By The Law?

Possibility of Serious Loss of Life and Property
Duty of Care When Life and Limb are At Stake is the Highest 
Possible: Dean Thayer of Harvard 1916

Roman Maxim of Law: Use Your Property So 
as You Do not Harm Others.

Somewhat Back to the Beginnings of Common 
Law

Presenter
Presentation Notes
Remember the guy with the stick defending himself?
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Levees – Major Issues

Engineering & Mapping

Floodplain Management 
& Economics

Insurance

Social/Political

A Levee is an economic decision.  A levee may not always 
eliminate the misery, it may only delay it until that 
point in time when nature’s forces exceeded man’s 
willingness to invest in greater risk protection.
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Mapping Areas Protected by a Levee

Huge Increase In Interest In Mapping Levees 
Following Katrina

FEMA Is Modernizing And Updating Our 
Nation’s Floodmaps

Many Stakeholders Mapping These Areas. 
What are their criteria?

USACE

States

Private Industry

All ‘ Y All
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Floodplain Management & Economics

The floodplain management challenge ‐what 
happens on the “dry” side of a levee?

Rule # 1 – A levee would not be there if it was 
not meant to protect stuff!

Rule # 2 – Economics dictates the 
accumulation of more stuff ‐ barring 
constraints.

Rule # 3 – Most of the time levees and 
Floodwalls look REALLY STRONG!

Rule # 4 – Folks do not like constraints.

Presenter
Presentation Notes
Review slowly
You should be 30 minutes into the presentation here.
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Floodplain Management And Economics

Corollary # 1 – People want to be safe

Corollary # 2 – Politicians want safety AND 
economic development

Corollary # 3 – Codes 
and regulations can 
provide a backstop 

Basic Tenet # 1 –
Understanding the risks 
is the key to enacting 
effective codes & 
regulations
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Insurance – The “What When” Tool

Usually Very Positive
It can help reduce economic misery.

It can provide a temporary “fall‐back 
position” while a levee is being improved.

It is a partial solution to residual risk.

Insurance Does Have Negatives
For the NFIP, insurance drives the 100‐year 
standard which may be inadequate for levees.

Provides an economic backstop to possibly 
encourage unwise development.

Presenter
Presentation Notes
It does not reduce flooding, but is a tool that has merit)
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Insurance

Insurance:  It doesn’t work unless it is purchased.
Outreach/awareness/risk perception

Mandatory:
Notification?

Purchase?

Beyond the Federal Flood Insurance, Levees Are A 
Concern

Benefits of Private – “Excess Insurance”
Actuary based

Promotes awareness among the “captains of industry”

Business Interruption Insurance

Public Facilities?
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Social and Political Challenges

Risk Perception

Defining the balance –
economics vs. risk 

Levees are a long‐term 
investment

Our Political Process 
Seems Intent On Quick 
Returns

Who Pays For Previous 
Decisions?

Presenter
Presentation Notes
Where is current development located; and future development going to be located?
Property values, mortgage collateral, tax bases?
Health and safety?
Build a better levee?
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Legal Challenges When Dams And Levees 
Do Not Protect.

Early English Common Law: Person Who 
Causes Harm Absolutely Responsible For 
Damage. “…if I lift my stick in self 
defense...and there is a man injured….” 
(Justice Brian, 1466)
Later a Legal Standard of Negligence Was 
Developed
Negligence is Based on a Breach of a Duty 
of Care Owed to Another



208

English Law Treated Dams and Levees 
Differently

Negligence Need Not Be Proved= “Strict 
Liability”
Roman Maxim: “Sic Utere Tuo Ut 
Alienum Non Laedas” a/k/a No Adverse 
Impact
Rylands v. Fletcher (1868)
Dams/Levees: “Non‐Natural Use of 
Land”
Sometimes Called Ultra‐Hazardous or 
Abnormal

Presenter
Presentation Notes
Sic utere is called No Adverse Impact by ASFPM; “do no harm” by some planners. Gandhi calls it a “grand doctrine of life the basis of loving relationships”.
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Most United States Courts Have Adopted 
Strict Liability For Dams and Levees

Strict Liability For Dam/Levee Failure 
Adopted by Most Courts and Recently 
Partially Adopted in One More State
State of California Recently Held Liable 
for Levee Failure in Amount of About  
464 Million Dollars. PATERNO v. STATE, C040553, 
(Cal.App.4th 2003).

Presenter
Presentation Notes
Idaho may well be an exception STOTT BY AND THROUGH DOUGALL v. FINNEY, 130 Idaho 894 (1997)950 P.2d 709 

Arizona does not agree with this-FOR THE CENTRAL ARIZONA PROJECT!
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Strict Liability

Strict Liability is Not “Absolute Liability.”

Four Defenses: 

a) Vis Major or Act of God; 

b) Plaintiff’s Own Fault ; or 

c) Unforeseeable Act of Third Party

d) Statutory or Sovereign Immunity

No Need For Plaintiff to Show Negligence.

That a Water Control Structure Was Designed 
Perfectly‐Or Maintained Impeccably Not Good 
Defense
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Why Are Levees Treated Differently By 
The Law?

“ There are only two kinds of 
levees, those which have failed and 
those which will fail in the future.” 
Quote Attributed to William H. Hall, the State of 
California’s Pioneering State Engineer as well as Mark 
Twain and Many Others.
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Paper On This Topic From ASFPM

LIABILITY FOR WATER CONTROL STRUCTURE FAILURE 
DUE TO FLOODING

Special Edition for the 

Floodplain Managers Annual Meeting

September 7, 2006
Edward A. Thomas, Esq.

Michael Baker, Inc.

“Challenge Us”

www.floods.org

Presenter
Presentation Notes
Is available at www.floods.org
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American Council of Engineering 
Companies (ACEC) Web- Cast On 
Dam & Levee Liability

Latest Held October 31, 2007

Next One Sometime in 2009?

Floodplain Management Associations Which 
Promote the Class Get The Same Rate As ACEC 
Members

Hint, Hint
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Special Sovereign Immunity For The United 
States

“No liability of any kind shall attach to or rest upon the 
United States for any damage from or by floods or flood 
waters at any place….” United States Code 
TITLE 33 —NAVIGATION AND NAVIGABLE WATERS 
CHAPTER 15 — FLOOD CONTROL

33 U.S.C. § 702c.

Courts Have Found That This Phrase Applies to 
Flood Control But Not to Other Efforts Such as 
Navigation (See, e.g. GRACI v. UNITED STATES, 456 F.2d 20 (5th Cir. 1971)).

Litigation Pending to Test Constitutional 
Limits of this Immunity
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Lawsuits Are Being Filed 
Following Hurricane Katrina

Defendants: 
A) Corps of Engineers;
B) Local Levee Boards;
C) Oil and Gas Companies;
D) State Government, Public Officials (As Individuals); Construction Companies, 
Architects or Design Firms and Maintenance Entities. 

Total Claims Are Over 278 Billion Dollars; 500,000 
Plaintiffs
A) loss of life;
B) injury;
C) insurable risks: commercial losses, property damage, business interruption, jobs lost, 
repair costs, disability claims; and 
D) virtually every type action allowed by our legal system.

Presenter
Presentation Notes
More information on ASFPM web site in September –October 2007 Edition of National Wetlands Newsletter “Recovery Following Hurricane Katrina: Will Litigation and Uncertainty Today Make for an Improved Tomorrow? By ET
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How Can The Federal Government Be 
Liable?

Numerous Legal Arguments Including:
A) Violation of Constitutional Protections: 
1) Fifth Amendment “Taking”,
2) Violation of Due Process,
3) Violation of Equal Protection of Law;

B) 42 USC Section 1983 Claims against Individuals (and 
Corporations);

C) "malfeasance, misfeasance and nonfeasance" in ensuring 
the competent design, construction, inspection, 
maintenance and operation of an entire navigable 
waterway system.” From Insurance Journal, June 6, 2005. 

D) 33 USC 702 (c) does not apply to Navigation and other 
non‐flood Control Projects.
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Idaho, Texas and California Law on Liability 
for Failed Levees Somewhat Similar

Idaho, California and Texas Courts Have Used A  
Negligence Standard for Dams/Levees See, Suitliff v. Sweetwater, 
182 Cal. 34 (1920)

But, in California,  For Water Displaced By a Road‐
Strict Liability See, Youngman v. DOT 2006 Cal. App. Unpub. Lexis 4104

California Courts Have Been Concerned As to 
Whether or not the Property Flooded in the Past See, 
Youngman id.

Might That Legal Analysis Evolve?

Presenter
Presentation Notes
Actually quite a bit more complicated
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California Law Changes

1 levee rupture 

+ 50,000 people evacuated 

+ 9,000 families left homeless 

+ 29 counties declared

+ $532 million in damages

+ almost 2 decades of litigation

1986 Sacramento River Flood
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= Paterno, A landmark court decision in 2003
Damages $464 Million

Presenter
Presentation Notes
Town of Linda, Yuba County, CA
State held liable for about $464 million in damages
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California Courts Ask Did The 
Property Flood?

Images from: Interagency Levee Policy Review Committee, The National Levee

Challenge: Levees and he FEMA Map Modernization Initiative, September 2006.
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Is The Nature Of The 
Flooding The Same?

Images from: Interagency Levee Policy Review Committee, The National Levee
Challenge: Levees and he FEMA Map Modernization Initiative, September 2006.
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Public Safety First Legally-Morally-
Ethically

The first Fundamental Canon of the American Society 
of Civil Engineer's (ASCE) Code of Ethics states that:
“Engineers shall hold paramount the safety, health, 
and welfare of the public….” 
“This canon must be the guiding principle for 
rebuilding the hurricane protection system in New 
Orleans.
And it must be applied with equal rigor to every 
aspect of an engineer’s work – in New Orleans, in 
America, and throughout the world.”

Presenter
Presentation Notes
This quote if from A Statement by the American Society of Civil Engineers
Hurricane Katrina External Review Panel issued late August 2006

ASCE, working in partnership with the USACE and
other engineering organizations should reinforce the need to place the
safety, health, and welfare of the public first, and should communicate
that public safety must always take precedence.
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Question

Question: When You Are Uncertain How To 
Design A Facility Whose Failure Could Result In 
Catastrophic Loss, Do You Advise a Client To?

A) Hope For The Best; Plan for the Worst?
B) Use A 50% Confidence Interval To Calculate Flood Elevations 
Used To Design A Levee?
C) Assume That Changing Watershed Conditions Will Not 
Increase Downstream Flood Heights?
D) Meet FEMA Minimum Standards Only?

Presenter
Presentation Notes
Can Emergency Management Principles Help Us Decide How Careful We Should Be?
Answer is A.
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First Part Of The Solution: Do It Right

Conservative Calculations And Design

Consider Upstream Conditions

Consider Consequences Of Failure
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Additional Part Of The Solution

Encourage Communities To Go Beyond NFIP Minimum 
Standards To A No Adverse Impact Approach:
Flood Insurance Community Rating Credits=Lower 
Flood Insurance Rates:

NAI Based Development Decision‐making

NAI Based Planning

NAI Based Emergency Preparedness

Presenter
Presentation Notes
If the Community is not practicing NAI type activity, do you NEED To design for the effect of upstream development?
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When All Upstream Communities Are 
Not Following NAI Principles:

Does A Design Professional Need To Conduct 
A Future Conditions Hydrological Analysis To 
Determine Proper Freeboard?

Need A Design Professional Calculate Possible 
Effects Of Sea Level Rise and Land 
Subsidence?

Should the Design Professional Update 
Outdated Hydrology And Hydraulics? 

What Will A Court Say Later?

Presenter
Presentation Notes
Remember Forensic Hydrology/Hydraulics
ACEC Standards Of Ethics
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Public Safety First Legally-Morally-Ethically

The first Fundamental Canon of the American Society 
of Civil Engineer's (ASCE) Code of Ethics states that:

“Engineers shall hold paramount the safety, health, 
and welfare of the public .…” 

“This canon must be the guiding principle for 
rebuilding the hurricane protection system in 
New Orleans.

And it must be applied with equal rigor to every 
aspect of an engineer’s work – in New Orleans, in 
America, and throughout the world.”

Presenter
Presentation Notes
This quote if from A Statement by the American Society of Civil Engineers
Hurricane Katrina External Review Panel issued late August 2006

ASCE, working in partnership with the USACE and
other engineering organizations should reinforce the need to place the
safety, health, and welfare of the public first, and should communicate
that public safety must always take precedence.
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Relevant, Ready, Responsive, Reliable

Shared Flood Risk Management



USACE Slide courtesy of Pete 
Rabbon



Shared Flood Risk Management: 
Buying Down Risk

RI
SK

RISK REDUCTION TOOLS
(Cumulative)

Residual 
Risk

Zoning

Evacuation 
Plan

Levee

All Stakeholders Contribute to Reducing Risk!

Outreach

Insurance

Building 
Codes

Initial Risk



Residual Risk Can Be Increased
RI
SK

RISK Increase Factors

Residual 
Risk

Initial Risk

Critical Facilities   Not 
Protected From Flooding

Levees Not Properly 
Designed/Maintained

Lack of Awareness of Flood Hazard‐Lack of 
Flood, Business Interruption, DIC Insurance

Increased Development 

No Warning/Evacuation 
Plan

Upstream Development 
Increases Flows



Flood Risk = P (Probability of flood) X 
Consequences)

Courtesy of Pete Rabbon USACE
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Design Standard

100 Year Flood?

Probable Maximum Flood?

Standard Project Flood?

2000 Year Flood?

10,000 Year Flood?
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Additional Part Of The Solution

Encourage Communities To Go Beyond NFIP 
Minimum Standards To A No Adverse Impact 
Approach:

Flood Insurance Community Rating 
Credits = Lower Flood Insurance Rates:

NAI Based Development Decision‐making

NAI Based Planning

NAI Based Emergency Preparedness

Presenter
Presentation Notes
If the Community is not practicing NAI type activity, do you NEED To design for the effect of upstream development?
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When All Upstream Communities Are 
Not Following NAI Principles:
Does A Design Professional Need To Conduct 
A Future Conditions Hydrological Analysis To 
Determine Proper Freeboard?

Need A Design Professional Calculate In 
Possible Effects Of Sea Level Rise and Land 
Subsidence?

Update Outdated Hydrology and Hydraulics? 

What Will A Court Say Later?

Presenter
Presentation Notes
Remember Forensic Hydrology/Hydraulics
ACEC Standards Of Ethics
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Some Clever Lawyering Considerations

Address Liability Considerations In The Design 
Contract

Use Conservative State‐Of‐The‐Art Design

Think About CONSEQUENCES OF FAILURE

Apply No Adverse Impact Principles To Your 
Design

Obtain An Excellent Liability Policy

We Will Discuss Professional Liability Briefly in 
the Next Section

Presenter
Presentation Notes
MY deep thanks to Jon Kusler for the use of some of his very preliminary ideas
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Levees: Where Are We Headed As A Nation?

FEMA and COE Initiatives

California DRAFT White Papers:
A. “Alternatives for Increasing Flood Insurance 

Participation for Communities Protected by 
Levees;

B. “A California Challenge: Flooding in the 
Central Valley”

Pending Legislation

Mega Pending Litigation



237

Take Away Messages For Today

Prevention

We Throw Money At 
Problems After They Occur

You Can Pay A Little Now 
Or Lots Later

The Legal System Is Ready 
To Help You Pay Later

Presenter
Presentation Notes
And Pay and Pay and Pay
Three messages 27 words Steve Stockton led the Annual NAFSMA conference off with the first statement; Gerry Galloway contributed the second-the third is mine
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Take Away Message

Responsible For A Levee?  Realize 
That:

A) Levees Can Fail Or Be Overtopped;

B) Uninsured Victims Will Likely Sue;

C) Flood Insurance For All Affected 
By Levee Failure Helps Everyone.

Presenter
Presentation Notes
Three messages; 27 words.
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What Do Folks Protected By A Levee Need?

Clear Communication of 
Risk/Consequences
Orderly Steps to Buy Down Risk‐
Especially Excellent Land Use and A 
Model System of Warning and 
Evacuation
An Efficient System of 
Indemnification

Presenter
Presentation Notes
No System of Indemnification-folks are driven to lawsuits!!!
Litigation is inefficient!!
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Liability for Failed Dams and Levees

Web‐Cast

Workshop

Seminar and Publication
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American Council of Engineering Companies (ACEC) 
Web-Casts On Dam & Levee Liability

Latest Held October 31, 2007

Next One Fall TBD

Floodplain Management 
Associations Which Promote 
the Class Get The Same Rate 
As ACEC Members

Hint, Hint
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Levees:
Where Are We Headed As A Nation?

Many Folks Are Moving Forward

Mega Pending Litigation

Presenter
Presentation Notes
Three final thoughts here is the first.
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OK, Now What Do We Do?

May I Suggest We Start With Reading, 
Understanding and Following the 
ASCE Resolution on Levee Certification 
ASCE #529 

Adopted by the ASCE Board of 
Direction January, 2009
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Extracts From ASCE Resolution #529

WHEREAS, a fundamental canon of the Code 
of Ethics of the American Society of Civil 
Engineers (ASCE) declares that engineers shall 
hold paramount the safety, health, and 
welfare of the public.

WHEREAS, the solution to levee safety and 
flood‐risk reduction must be developed within 
the complex context of community 
development, land use, building codes, 
emergency preparedness (especially warning, 
evacuation, and risk communication).
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Extracts From ASCE Resolution #529

WHEREAS, levee accreditation by the Federal Emergency 
Management Agency (FEMA) is a technical finding for 
the National Flood Insurance Program (NFIP) that is not 
in any way a representation that any accredited levee 
will provide for the safety, health, and welfare of the 
public.

WHEREAS, there is a vast difference between a 
document that FEMA uses to prepare NFIP rating maps 
and a document that is prepared by a Professional 
Engineer, based on the appropriate standard of care, 
that assesses the risk to the public safety, health, and 
welfare posed by a flood‐risk‐reduction system such as a 
levee.
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Extracts From ASCE Resolution #529

WHEREAS, the FEMA rule mandating 
certification of non‐federal levees requires a 
Professional Engineer to certify a document 
that inadvertently might mislead the public 
with respect to public safety and place the 
engineer in serious ethical and legal jeopardy 
is contrary to the ASCE Canon of Ethics and 
good public policy.
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Extracts From ASCE Resolution #529

THEREFORE BE IT RESOLVED that ASCE 
recommends that FEMA amend the regulation 
at 44 C.F.R. 65‐10 that requires a Professional 
Engineer's certification to make clear that 
such certification applies solely to the 
development of NFIP insurance rates.



248

Extracts From ASCE Resolution #529

BE IT FURTHER RESOLVED that ASCE 
encourages FEMA to develop and adopt a 
hazard‐ranking system for NFIP rating maps 
that is based on either a) the maximum flood 
that will likely be experienced in an area (the 
Probable Maximum Flood) or b) a carefully 
developed plan of community development, 
land use, building codes, emergency 
preparedness (especially warning, evacuation, 
and risk communication), as well as an 
efficient and orderly system of 
indemnification for the inevitable losses when 
levees fail or are overtopped.
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Extracts From ASCE Resolution #529

BE IT FURTHER RESOLVED that ASCE encourages its 
members, FEMA, state and local government, as well 
as all other stakeholders in community development, 
to communicate directly to the public in the clearest 
possible terms the risk that floods pose to any 
community so that the community may use that risk 
information for the purposes of planning for 
appropriate development, land use, building codes, 
and emergency preparedness. This risk 
communication is especially important in situations 
such as levee construction where the community is 
often emboldened by an erroneous sense of security 
to greatly increase development in areas protected 
for a time by levees; and at the same time the 
consequences of such failure have dramatically 
increased due to flood depth and velocities which 
accompany such failures.
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Take Away Message

Responsible For A Levee?  Realize 
That:

A) Levees Can Fail Or Be Overtopped;

B) Uninsured Victims Will Likely Sue;

C) Flood Insurance For All Affected 
By Levee Failure Helps Everyone.

Presenter
Presentation Notes
Three messages; 27 words.
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What Do Folks Protected By A Levee 
Need?

Clear Communication of 
Risk/Consequences

Orderly Steps to Buy Down Risk‐
Especially an Effective System of 
Warning and Evacuation

An Efficient System of 
Indemnification

Presenter
Presentation Notes
No System of Indemnification-folks are driven to lawsuits!!!
Litigation is inefficient!!
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Next  Steps

What Do You Think?

Who Will Be Left Holding the Bag?

What Can We Do Together To Reduce Risks To 
Our Communities, To Our Employers, To Our 
Profession, To Ourselves?
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Dam and Levee Related Questions, 
Comments and Solutions?

Thank You
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Floodplain Legal Issues and 
No Adverse Impact Workshop

Avoiding A “Taking”

Presenter
Presentation Notes
And Thanks for attending from all of us. Special thanks to the sponsors: the State of Montana, FEMA and  Michael Baker Engineering.
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How Efforts To Regulate Are Attacked

The Playbook
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The Playbook – How Can Government 
Efforts to Regulate Be Attacked? I

Bluster and Threats; and

Presenter
Presentation Notes
These are the methods now taught at ALI/ABA and other courses now primarily for developers Attorneys.

Last Year I listed three we are now up to SIX and Counting!! This is the developers Attorneys playbook.
Lawyers can be very creative!

 So how does NAI help with Bluster and Threats? Turns around the all too often adversarial us vs. them development struggle between regulator and developer by ensuring the affected portions of the community are notified, and can express their concern to elected officials, puts the burden on the developer to show how she will not harm others. 
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How Can Government Efforts To 
Regulate Be Attacked? II

Allegation that the Regulator has Deprived a 
Developer of a Constitutional Right “Under 
the Color of Law”. (42 USC Section 
1983/1988);

This is Not Theory‐Very Real In Oklahoma 
(Canadian County) and States Like Montana

Presenter
Presentation Notes
Everyone here know about 42 USC 1983/1988?It is invariably taught at ALI/ABA courses on “Taking” 
Basically a successor of the Klu Klux Klan Acts, it is a Civil Rights Statute protecting individuals from a government employee depriving them of a civil right under color of law. Awards Attorneys fees if P prevails.(42 USC 1988). The suit is against individuals (and I mean You and You and YOU!!!) not the community.
What civil right? Property!
How does NAI help with Allegations of Depriving Someone of Property under the “color of law”? Courts are so deferential to government efforts to prevent harm that the Defendant Government or Official can easily allege that the Plaintiff and Plaintiff's Attorney should be sanctioned for bringing a frivolous lawsuit under Rule 11 of the Federal Rules of Civil Procedure or similar State Rules; and/ or Bar Regulator Ethics Rules. (What doe Attorneys far more than cancer?-Disbarment!)

Tell story from ABA_ALI course last summer. Q. In view of all this isn’t it futile to pursue “Takings Challenges” against local ordinances, especially hazard based regulations?
Answer-NO NO. They do not have the legal expertise to fight you threaten, get a favorable settlement.” Roll over them”
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How Can Government Efforts To 
Regulate Be Attacked? III

“Class of One” Allegations of Discriminatory 
Treatment Based on Personal Animus, or 
Other Inappropriate Factors; and

Presenter
Presentation Notes
C) How does NAI help with Class of One Allegations? By reducing the confrontation between regulator and developer; by making the development a collegial problem solving process. They do what Private Industry does best-solves problems-here is the adverse impact-so you Ms. Developer plan, engineer your way out of it!

YOU and Your Associates can help this one by not reacting to threats in a way which can bite you later.

Equal Protection Clause Village of Willowbrook v. Olech, 528 US 562 (2000). Irrational and wholly arbitrary decision 33 ft wide easement all others 15’. She had previously sued on Village drainage issues; This is an awful miserable story.

As opposed to Bell v. Duperrault,  367 F.3d 703 (7th Cir. 2004)

Would not reschedule the meeting; kept waiting a half hour, would not listen etc.
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Mrs. Olech

Presenter
Presentation Notes
Tell the Story

Equal Protection Clause Village of Willowbrook v. Olech, 528 US 562 (2000). Irrational and wholly arbitrary decision 33 ft wide easement all others 15’. She had previously sued on Village drainage issues; This is an awful miserable story.

As opposed to Bell v. Duperrault,  367 F.3d 703 (7th Cir. 2004)

Would not reschedule the meeting; kept waiting a half hour, would not listen etc.


http://law.wustl.edu/
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The Olech’s Property

Presenter
Presentation Notes
Is that Fair; right; moral; legal?

Are we glad that poor Mrs. Olech won?
I sure am.

http://law.wustl.edu/
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Public Entities Do Not Have The Right 
To Do Just Anything Either!

No Right to Use Public Office To Wage 
Vendettas

No Right To Abuse the Public

No Right To Use Regulation To Steal From a 
Landowner

Presenter
Presentation Notes
We talked about this earlier
These 1983 cases are difficult to win 
BUT, see RICHARD and LAURA MOBERG, Plaintiffs, v. CITY OF WEST CHICAGO, The city and officials were entitled to summary judgment on the equal protection claim because the property owners failed to show that the city treated others similarly situated any differently with respect to fill in wetlands, use of the property for outside storage, and the requirement to pave driveways and parking spots. Moreover, the property owners failed to point to any evidence that the city's conduct in denying the occupancy permit had no rational basis or was motivated by some illegitimate animus. The 42 U.S.C.S. § 1983 claim failed because the property owners had not produced any evidence supporting their claim that they were entitled to an occupancy permit. No. 00 C 2504 
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION 
2003 U.S. Dist. LEXIS 1657
February 3, 2003, Decided  
February 4, 2003, Docketed
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How Can Government Efforts To 
Regulate Be Attacked? IV–VI

Procedural Due Process – No Hearing; and

Substantive Due Process – Shocks the 
Conscience; and

State Law Violations‐Open Meetings‐
Statutory Compliance: See, e.g. Call, v. West 
Jordan, Supreme Court of Utah 727 P.2d 180; 
38 Utah Adv. Rep. 13 (1986)

More‐Any Ideas?

Presenter
Presentation Notes
Procedural Due Process:
a) Deprivation of a protected property interest-no “opportunity to be heard at a meaningful time, in a meaningful manner.” Matthews v. Eldridge 424 US 319 (1976)
b) Prior notice-opportunity to be heard. (See, Stephens v. Kemp 469 US 1043 (1984)
c) Failure to follow State Law+the availability of post-deprivation remedy
When in doubt give notice and hearing; be able to justify distinctions when drafting regs and making decisions-e.g. Anaicelli v. Palazzolo; and Gove v. Lopes keep good records; keep personal animus out of it;
Consider removing to Federal Court
Substantive due Process:
Fundamental right required-Property Interest OK (See, Town of Castle Rock v. Gonzalez, 125 S.Ct. 2769 (2005).)
 arbitrary and capricious so as to shock the conscience (of even a lawyer!) See, e.g. Norton v. Village of Corrales, 103 F.3d 928 (10th Cir. 1996).
 shocks the conscience or interferes with concept of ordered liberty. (see, U.S. v. Salerno, 481 US 730, (1987).
State Laws-What Rules do you have in State-local ordinances?
Open Meetings what else- days for advertisement Calendar days? Business Days? What else?
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In Deciding Whether Regulations “Take”, 
Courts Examine

Impact of regulations on private property owners
Does the owner “own”?                                             
Is the area subject to public trust?
Are the proposed activities nuisance‐like?
Diminution in value?
Denial of all economic use?
Impact on whole property
Impact on reasonable investment backed expectations?

The nature of the government actions
Adequacy of goals?
Factually supported?
Nondiscriminatory?
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Avoiding A Taking

Avoid Interfering with the Owner’s Right to Exclude
Others. (Loretto)

Avoid Denial of All Economic Use. (Lucas)

In Highly Regulated Areas Consider Transferable 
Development Rights or Similar Residual Right so the 
Land Has Appropriate Value. (Penn Central)

Clearly Relate Regulation to Preventing a Hazard. 
See, Different results in Gove cited previously and  
Annicelli v. Town of South Kingston, 463 A.d 133 
(1983); and Lopes v. Peabody.

Establish a Fair Variance Procedure

Presenter
Presentation Notes
See, also American planning Association (APA) Policy Guide on Takings adopted in 1995.
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No Adverse Impact Hazard 
Regulation Is A Winning Concept

So How Do We Proceed?

Planning

Partnerships

Planning 

Multi‐Use Mapping and Engineering

Planning

Fair Regulation to Prevent Harm

Presenter
Presentation Notes
Oh, did I mention Planning? 
Note that the courts are very sensitive to a community or regulator creating a ”class of one”, whereby one person is held to standards different than the standards applied to others. If you treat Dick differently than Jane, have a good reason! That is follow “No Adverse Impact Principles” fairly and equally for all. 
The Class of One is one of the now six principle ways in which land use Attorneys have openly indicated they plan to attack Regulations. 
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Closing Comments

Summary Comments

Talking Points

Your Questions And Comments
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NAI Next Steps

Develop a Comprehensive Watershed Wide Future Conditions 
Water Resources Plan Addressing Water Supply+ Water 
Quality+ Stormwater Management + Floodplain Management

A Worthwhile Goal
Require that All Development Does Not Adversely Change The 
Hydrograph For The 1‐, 10‐, 50‐, 100‐, 500‐Year 

BOTH Flood and Stormwater

To Achieve This Goal We Will Need:

Demonstration Projects+ Incentives

An Entirely New Way of Considering Water as A Precious    
Resource

Alternative to Achieving this Goal Is Increased Flood Heights in 
Watersheds; Misery; Quite Probably Litigation Too
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Uniting Water Resources and Land Use

“Demonstrating Program Effectiveness Is Your 
Only Defense Against Unnecessary Regulation”

“Demonstrating Program Effectiveness May Well 
Be Also Your Best Defense Against Unwarranted, 
Costly, and Disruptive Litigation”

Presenter
Presentation Notes
First quote is from a great summary one of the Stormwater panels at NAFSMA last year by  Doug Harrison -second is mine-we need to work together.
All Water Resources Programs Need To Work With the Land Use Development Community
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Harm Prevention And The Law

Is NAI a Silver Bullet?

Use of NAI Will Significantly Reduce the 
Probability of a Loss in Court!

Even Better Odds if there is A Good, Fair 
Variance Procedure + Flexibility in the 
Regulation + Community Applies the Principle 
to their Own Activities.

Presenter
Presentation Notes
Darn near a Silver Bullet about as close as you can get in this life!
So Be the Saint-Show how we are not saying “NO!” to development, but rather here are the problems that would be due to your development-solve them-mitigate the harm in a manner acceptable to your neighbors!
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Floodplain and Wetland Regulators!

Should Be Both Fair and Confident!

Should Be Assertive Protecting Both the Public 
and the Landowner!

Should Consider Partnering With Other 
Regulators

Should Be There To Help Make Community 
Development and Housing Decisions

Should Develop Messages Specialized To 
Various Interest Groups

Presenter
Presentation Notes
Wetland Regulators, NPDES etc.
In this Country Housing Can and Should be Considered a Basic Human Right. The Housing Act of 1954  as amended defines our goal for housing to be decent, safe sanitary, and affordable.
Housing which floods is not Decent!
Housing Which Floods is certainly not safe!
Housing which floods is not sanitary
Housing which floods is not affordable! Not Affordable by the flood victims, not affordable by the community, not affordable by business and industry which lose their work force, not affordable by the federal, state and local government, nor by our economy!

NAI must be the foundation of all our community development activities!!!
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Fair Regulators Have The Law On 
Their Side!

They Do Not Need to be a Punching Bag!

They Should Be Ready With NAI Tools, Fairly 
Applied!

Everyone Should Remember There are Serious 
Sanctions Available for Frivolous Lawsuits!

Presenter
Presentation Notes
The plan is to roll right over you because you do not have the legal expertise-but thanks to AFMA and ASFPM now you do!
So what’s YOUR Plan? USE NAI!

Rule 11-Sanctions for frivolous law suits-just mentioning this can change a whole negotiation

Final Questions?
Ill be around-you have my number+ my e-mail

THANKS FOR HONORING ME WITH YOUR PRESENCE, ATTENTION, AND GREAT QUESTIONS!
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Take Away Messages For Today

Prevention

We Throw Money At 
Problems After They Occur

You Can Pay A Little Now 
Or Lots Later

The Legal System Is Ready 
To Help You Pay Later

Presenter
Presentation Notes
And Pay and Pay and Pay
Three messages 27 words Steve Stockton led the Annual NAFSMA conference off with the first statement; Gerry Galloway contributed the second-the third is mine
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Take Away Message

Responsible For Community Development?
Many Areas Can Flood

Uninsured Victims Will Likely Sue‐If They Can 
Find Someone to Blame

Fair Harm Prevention Regulation Helps 
Everyone

Presenter
Presentation Notes
Three messages; 27 words.
This is especially important for levee owners or operators.
They should very much want all potentially affected by the failure of their facility to have flood insurance to protect their home, pension, community funds.
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Message For All Involved In 
Community Development

The Fundamental Rules of Development 
Articulated, By Federal Law, Envision Housing 
and Development Which Is:

Decent

Safe 

Sanitary 

Affordable

Presenter
Presentation Notes
The Housing Acts of 1937, 1954, etc., as amended.
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Flooded Development Fails That 
Vision!

Housing And Development Which Flood Are:
Indecent

Unsafe

Unsanitary

Unaffordable‐ by the Flood Victims, By Their 
Community, By The State, and By Our Nation.
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Questions and Answers

Thank You



Protecting the Property Rights of All

State of Montana
2010 FLOODPLAIN RESOURCE SEMINAR 

“FLOODPLAIN LEGAL WORKSHOP”

Edward A. Thomas, Esq.
617‐515‐3849 (Office)

ethomas@mbakercorp.com

Presenter
Presentation Notes
And Thanks for attending from all of us. Special thanks to the sponsors: the State of Montana, FEMA and  Michael Baker Engineering.
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