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VOLUME UNITS

The standard unit of volume is acre-feet (ac-ft)

1 acre-foot is equivalent to:
 325,851 gallons
 43,560 cubic feet

FLOW RATE (DISCHARGE) UNITS

The legal unit for flow rate or discharge is 
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1 cfs is equivalent to:
 40 miner’s inches in Montana
 448.8 gallons per minute (gpm)
 1.983 acre-feet per day

A commonly used unit for flow rate or discharge is miner’s inches 
(often referred to as just inches).

1 miner’s inch in Montana is equivalent to :
 1/40 cubic foot per second (cfs)
 11.22 gallons per minute (gpm)
 1/20 acre-foot per day
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PREFACE 

This training manual was compiled by the Montana Department 
of Natural Resources and Conservation (DNRC) as a training tool 
and field book to assist Montana water commissioners. DNRC is 
authorized and obligated to provide an educational program for 
water commissioners and mediators (section 85-5-111 Montana 
Code Annotated or MCA). The DNRC is working  in cooperation 
with  the District Courts of Montana and other appropriate state 
and federal agencies to develop an annual water commissioner 
training seminar, a training manual, and an outreach program that 
identifies persons who might serve as water commissioners.

Notice:  Neither the DNRC nor any of its administrators or 
employees makes any warranty, express or implied, or assumes 
legal liability or responsibility for the accuracy, completeness, or 
usefulness of any apparatus, product, or technique disclosed, or 
represents that its use would not infringe upon privately owned 
rights. Reference herein to any specific commercial product, by 
trade name, mark, manufacturer, or other otherwise, does not 
necessarily constitute or imply its endorsement by the DNRC.
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INTRODUCTION

This Water Commissioner Training Manual will be used in 
conjunction with Water Commissioner Training Seminar(s) 
presented annually in Montana.  It has been assembled to provide 
water commissioners with supplemental educational and reference 
materials to assist them in distributing the waters of Montana 
within their jurisdictions according to prior appropriation law. 

This manual is distributed in various water commissioner workshops 
held throughout the state.  Your comments and suggestions for im-
proving this manual would be greatly appreciated.  Please submit 
your suggestions to the Water Commissioner Training Program, 
DNRC, P.O. Box 210601, Helena, Montana, 59620-1601. It is 
DNRC’s goal to assemble valuable materials that will assist water 
commissioners with their daily duties of water measurement and 
distribution. 
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WATER COMMISSIONER
DUTIES 

and RESPONSIBILITIES
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WATER COMMISSIONER APPOINTMENT

On any stream, ditch, extension of ditch, watercourse, spring, lake, 
reservoir, or other water supply with water rights that have been 
determined by a decree, a water commissioner in the state of Mon-
tana can be appointed by the district court system.  They become 
appointed through a petition process that requires at least 15% of 
the water rights affected by the decree. Commissioners, by statute, 
are considered independent contractors and not  
employees of the court, the state of Montana, or the water users.

Upon appointment, the water commissioner is required by the 
district court to file an oath, a bond, and proof of worker’s compensa-
tion insurance with the clerk of district court.  Fulfillment of these 
obligations is to ensure the faithful discharge of their duties. An 
order signed by the judge and assigning the water commissioner to 
a stream or stream reach, setting salary, and other necessary 
provisions, is sent out to water users.

Depending on the status of adjudication, a water commissioner 
may operate off of an old District Court decree or a newer Water 
Court decree.

Water commissioners are generally appointed for one season at a 
time. Once appointed, all water users affected by the decree should 
be notified by the clerk of courts office. 

It is advisable for the water commissioner to study all information 
made available by the clerk of court pertaining to water rights and 
distribution of the decreed waters.  It is also necessary to obtain a 
list of names and addresses, priority dates, and flow rates of those 
entitled to water under the decree.   The water commissioner should 
develop a map of sufficient quality to provide an understanding of 
water distribution and point of diversion location in the watershed.  

The water commissioner is required to keep detailed records of the 
daily distribution of water. Payment for services are reliant upon
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such reporting.  The frequency of payment is generally left up to 
the discretion of the district court and can be covered by the order 
of appointment. 

If the water commissioner fails to perform their duties as ordered 
by the judge of the district court, they may be deemed guilty of 
contempt of court.  If water users are dissatisfied with the water 
commissioners ability to properly distribute waters, they may file a 
written complaint with the district court upon which the judge may 
rule on such a petition.

Water Commissioner appointment, duties, charges, and expenses 
are outlined in Montana Code Annotated Title 85-5.  Chapter 5 of 
the state code is included at the end of this chapter.

FORMS

Several forms are utilized by the district court during the process 
of water commissioner appointment.  There is no standardization 
of these forms between the district courts of Montana.  Examples 
from Lewis and Clark County are included in the subsequent 
pages. They include:

	 •	 petition
	 •	 oath
	 •	 bond
	 •	 order 
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TITLE 85. WATER USE  
CHAPTER 5. WATER COMMISSIONERS AND  

WATER MEDIATORS 

Part 1. Appointment and Duties 
 
85-5-101. Appointment of water commissioners.  
85-5-102. Appointment of chief commissioner.  
85-5-103. Oath and bond.  
85-5-104. Term of office.  
85-5-105. Power and duty to distribute water.  
85-5-106. Maintenance and repair of ditches or systems.  
85-5-107. Record of distribution of water.  
85-5-108. Authority and arrest power.  
85-5-109. Failure to perform duty as a contempt of court.  
85-5-110. Appointment of water mediators – duties.  
85-5-111. Water commissioner and mediator education. 

Part 2. Charges and Expenses

85-5-201. Distribution of water and related expenses.  
85-5-202. Repair expenses.  
85-5-203. Telephone expenses.
85-5-204. Apportionment of fees and expenses.  
85-5-205. Objections to expenses – hearing.
85-5-206. Effect of order fixing fees.

Part 3. Rights and Duties of Water Users

85-5-301. Complaint by dissatisfied user.  
85-5-302. Maintenance of headgates and measuring devices.  
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Part 4. Water Ditches Under Joint 
or Corportate Control

85-5-401. Determination of water rights between partners, tenants 
in common and corporate stockholders.  
85-5-402. Appointment of commissioner prior to final decree.  
85-5-403. Division of water.  
85-5-404. Authority of commissioner.  
85-5-405. Compensation and expenses.  
85-5-406. Interference with actions of commissioner.  
85-5-407. Appointment of water commissioner after final decree.  
85-5-408. Apportionment of costs. 
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Part 1
Appointment and Duties

85-5-101. Appointment of water commissioners.  
	 (1) Whenever the rights of persons to use the waters of any 
stream, ditch or extension of ditch, watercourse, spring, lake, 
reservoir, or other source of supply have been determined by a 
decree of a court of competent jurisdiction, including temporary 
preliminary, preliminary, and final decrees issued by a water judge, 
it is the duty of the judge of the district court having jurisdiction 
of the subject matter, upon the application of the owners of at least 
15% of the water rights affected by the decree, in the exercise of 
the judge’s discretion, to appoint one or more commissioners. The 
commissioners have authority to admeasure and distribute to the 
parties owning water rights in the source affected by the decree 
the waters to which they are entitled, according to their rights as 
fixed by the decree and by any certificates, permits, and changes 
in appropriation right issued under chapter 2 of this title. When 
petitioners make proper showing that they are not able to obtain 
the application of the owners of at least 15% of the water rights 
affected and they are unable to obtain the water to which they are 
entitled, the judge of the district court having jurisdiction may 
appoint a water commissioner. 
	 (2) When the existing rights of all appropriators from a source 
or in an area have been determined in a temporary preliminary 
decree, preliminary decree, or final decree issued under chapter 2 
of this title, the judge of the district court may, upon application 
by both the department of natural resources and conservation and 
one or more holders of valid water rights in the source, appoint a 
water commissioner. The water commissioner shall distribute to 
the appropriators, from the source or in the area, the water to which 
they are entitled. 
	 (3) The department of natural resources and conservation or any 
person or corporation operating under contract with the department 
or any other owner of stored waters may petition the court to have 
stored waters distributed by the water commissioners appointed 
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by the district court. The court may order the commissioner or 
commissioners appointed by the court to distribute stored water 
when and as released to water users entitled to the use of the water.	
	 (4) At the time of the appointment of a water commissioner 
or commissioners, the district court shall fix their compensation, 
require a commissioner or commissioners to purchase a workers’ 
compensation insurance policy and elect coverage on themselves, 
and require the owners and users of the distributed waters, 
including permittees, certificate holders, and holders of a change 
in appropriation right, to pay their proportionate share of fees 
and compensation, including the cost of workers’ compensation 
insurance purchased by a water commissioner or commissioners. 
The judge may include the department in the apportionment of 
costs if it applied for the appointment of a water commissioner 
under subsection (2). 
	 (5) Upon the application of the board or boards of one or more 
irrigation districts entitled to the use of water stored in a reservoir 
that is turned into the natural channel of any stream and withdrawn 
or diverted at a point downstream for beneficial use, the district 
court of the judicial district where the most irrigable acres of the 
irrigation district or districts are situated may appoint a water 
commissioner to equitably admeasure and distribute stored water 
to the irrigation district or districts from the channel of the stream 
into which it has been turned. A commissioner appointed under 
this subsection has the powers of any commissioner appointed 
under this chapter, limited only by the purposes of this subsection. 
A commissioner’s compensation is set by the appointing judge and 
paid by each district and other users of stored water affected by the 
admeasurement and distribution of the stored water. In all other 
matters, the provisions of this chapter apply so long as they are 
consistent with this subsection. 
	 (6) A water commissioner appointed by a district court is not an 
employee of the judicial branch, a local government, or a water 
user.  
	 (7) A water commissioner who fails to obtain workers’ 
compensation insurance coverage required by subsection (4) is 
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precluded from receiving benefits under Title 39, chapter 71, as a 
result of the performance of duties as a water commissioner. 

	 History: En. Sec. 1, Ch. 43, L. 1911; re-en. Sec. 7136, R.C.M. 1921; amd. 
Sec. 1, Ch. 125, L. 1925; re-en. Sec. 7136, R.C.M. 1935; amd. Sec. 1, Ch. 187, 
L. 1939; amd. Sec. 1, Ch. 231, L. 1963; amd. Sec. 39, Ch. 452, L. 1973; amd. 
Sec. 1, Ch. 51, L. 1975; R.C.M. 1947, 89-1001(1) thru (3), (5), (6); amd. Sec. 1, 
Ch. 444, L. 1979; amd. Sec. 1, Ch. 246, L. 1983; amd. Sec. 1, Ch. 468, L. 1989; 
amd. Sec. 7, Ch. 604, L. 1989; amd. Sec. 1, Ch. 179, L. 2003; amd. Sec. 37, Ch. 
416, L. 2005; amd. Sec. 1, Ch. 92, L. 2007.

85-5-102. Appointment of chief commissioner. When the 
judge of the district court appoints two or more commissioners 
to admeasure and distribute the waters mentioned in 85-5-101, 
the judge may appoint one of them as chief commissioner and 
empower the chief commissioner to exercise direction and control 
over the other commissioners in the discharge of their duties. The 
judge may depose the person appointed as chief commissioner 
from that position and appoint another as chief commissioner 
whenever it appears to the judge that better service may be given to 
the water users by making the change. 

	 History:  En. Sec. 2, Ch. 43, L. 1911; re-en. Sec. 7137, R.C.M. 1921; re-en. 

Sec. 7137, R.C.M. 1935; R.C.M. 1947, 89-1002; amd. Sec. 2770, Ch. 56, L. 2009.

85-5-103. Oath and bond. Each water commissioner appointed by 
the court shall subscribe and file with the clerk of the district court 
an oath of office before commencing the discharge of duties as 
commissioner and shall file with the clerk a bond executed by the 
commissioner, with two or more sureties, in a sum that the judge 
of the court may designate, to ensure the faithful discharge of the 
commissioner’s duties. 

	 History: En. Sec. 3, Ch. 43, L. 1911; amd. Sec. 1, Ch. 12, Ex. L. 1919; re-en. 
Sec. 7138, R.C.M. 1921; re-en. Sec. 7138, R.C.M. 1935; R.C.M. 1947, 89-1003; 
amd. Sec. 2771, Ch. 56, L. 2009.
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85-5-104. Term of office. A water commissioner holds office for 
the time during the irrigation season of each year that may be 
designated by the judge in the order making the appointment. The 
judge may fix the date of the commencement of the term and may, 
in the judge’s discretion or when requested in writing by at least 
three persons entitled to the use of the waters, change the term for 
closing of the commissioner’s service. 

	 History: En. Sec. 4, Ch. 43, L. 1911; amd. Sec. 1, Ch. 116, L. 1921; re-en. 
Sec. 7139, R.C.M. 1921; re-en. Sec. 7139, R.C.M. 1935; amd. Sec. 1, Ch. 68, L. 

1955; R.C.M. 1947, 89-1004; amd. Sec. 2772, Ch. 56, L. 2009.

85-5-105. Power and duty to distribute water. Upon the issuance 
of an order, the water commissioner or commissioners have 
authority and it is the commissioner’s or commissioners’ duty to 
admeasure and distribute to the users of water, as their interests 
may appear and be required, the stored and supplemental water 
stored and as released by the department of natural resources 
and conservation under provisions of Title 85, chapter 1, to be 
diverted into and through a stream, ditch or extension of ditch, 
watercourse, spring, lake, reservoir, or other source of supply 
in the same manner and under the same rules as decreed water 
rights are admeasured and distributed. The water commissioner 
or commissioners and the owners and users of the stored and 
supplemental water are bound by and are subject to the provisions 
of this chapter. However, the admeasurements and distribution of 
the stored and supplemental water may not interfere with decreed 
water rights. The purpose of Title 85, chapter 5, parts 1 through 3, 
is to provide a uniform, equitable, and economical distribution of 
adjudicated, stored, and supplemental waters. 

	 History: En. Sec. 1, Ch. 43, L. 1911; re-en. Sec. 7136, R.C.M. 1921; amd. 
Sec. 1, Ch. 125, L. 1925; re-en. Sec. 7136, R.C.M. 1935; amd. Sec. 1, Ch. 187, L. 
1939; amd. Sec. 1, Ch. 231, L. 1963; amd. Sec. 39, Ch. 452, L. 1973; amd. Sec. 
1, Ch. 51, L. 1975; R.C.M. 1947, 89-1001(4); amd. Sec. 2773, Ch. 56, L. 2009. 
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85-5-106. Maintenance and repair of ditches or systems. 
Upon written request of the owners of at least 51% of the water 
rights in any adjudicated ditch or single water system, the judge 
of the district court may empower the commissioner to maintain 
and keep in reasonable repair such water ditch or water system 
at the expense of the owners thereof, and for such purposes the 
commissioner shall have authority to enter and work upon any 
ditch, canal, aqueduct, or other source of conveying the waters 
affected by the decree and the right-of-way thereof and to visit, 
inspect, and adjust all headgates or other means of distribution of 
such waters. 

	 History: En. Sec. 6, Ch. 43, L. 1911; re-en. Sec. 7141, R.C.M. 1921; re-en. 

Sec. 7141, R.C.M. 1935; R.C.M. 1947, 89-1006.

85-5-107. Record of distribution of water. 
	 (1) Each water commissioner shall keep a daily record, unless 
a different recording schedule is ordered by the district judge, of 
the amount of water distributed to each water user and shall file 
a summary of the record with the clerk of the court monthly or 
seasonally, at the discretion of the district judge during the judge’s 
term of service. The report must show in detail the total amount 
of water distributed to each water user during the month or the 
season and the cost of distributing the water, based upon the water 
commissioner’s or commissioners’ daily salary, other costs of the 
water commissioner or commissioners approved by the district 
judge, and the proportionate amount of water distributed. When 
two or more water commissioners serve under the same decree or 
decrees by order of the judge, they may file a joint summary of 
their records with the clerk of the court, or the chief commissioner, 
if one has been appointed by the judge, may file a summary on 
behalf of all of them. 
	 (2) If the district court judge determines that it is necessary to 
establish a billing cycle prior to a distribution season, as provided 
in 85-5-204, the report or reports must serve as the basis for the 
amounts billed. 
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	 History: En. Sec. 9, Ch. 43, L. 1911; re-en. Sec. 7144, R.C.M. 1921; re-en. 
Sec. 7144, R.C.M. 1935; R.C.M. 1947, 89-1009; amd. Sec. 1, Ch. 305, L. 1983; 

amd. Sec. 1, Ch. 513, L. 2007.

85-5-108. Authority and arrest power. For the purposes of 
carrying out the provisions of Title 85, chapter 5, parts 1 through 3, 
each commissioner appointed by the court has the authority to enter 
upon any ditch, canal, aqueduct, or other source for conveying 
the waters affected by the decree and to visit, inspect, and adjust 
all headgates or other means of distributing the waters and has 
the same powers as a sheriff or constable to arrest any person 
interfering with the distribution made by the commissioner, to be 
dealt with according to law. 

	 History: En. Sec. 8, Ch. 43, L. 1911; re-en. Sec. 7143, R.C.M. 1921; re-en. 

Sec. 7143, R.C.M. 1935; R.C.M. 1947, 89-1008; amd. Sec. 2774, Ch. 56, L. 2009.

85-5-109. Failure to perform duty as a contempt of court. If a 
commissioner fails to perform any of the duties imposed upon the 
commissioner by the order of the judge of the district court, the 
commissioner is guilty of contempt of court. 

	 History: En. Sec. 7, Ch. 43, L. 1911; re-en. Sec. 7142, R.C.M. 1921; re-en. 

Sec. 7142, R.C.M. 1935; R.C.M. 1947, 89-1007; amd. Sec. 2775, Ch. 56, L. 2009. 

85-5-110. Appointment of water mediators -- duties. 
	 (1) The judge of the district court may appoint a water mediator 
to mediate a water controversy in a decreed or nondecreed basin 
under the following circumstances: 
		  (a) upon request of the governor; 
		  (b) upon petition by at least 15% of the owners of water rights 
in a decreed or nondecreed basin; or
		  (c) in the discretion of the district court having jurisdiction. 
	 (2) A water mediator appointed under this section may: 
		  (a) discuss proposed solutions to a water controversy with 
affected water right holders; 
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		  (b) review options related to scheduling and coordinating 
water use with affected water right holders; 
		  (c) discuss water use and water needs with persons and 
entities affected by the existing water use; 
		  (d) meet with principal parties to mediate differences over the 
use of water; and 
		  (e) hold public meetings and conferences to discuss and 
negotiate potential solutions to controversies over use of water. 
	 (3) If the governor requests or a state agency petitions for a 
water mediator, the governor or agency shall pay all or a majority 
of the costs of the water mediator as determined equitable by the 
district court having jurisdiction. 
	 (4) The governor may use funds appropriated under 75-1-1101 to 
pay the costs of a water mediator. 
	 (5) This section does not allow a water mediator to require 
any valid water right holder to compromise or reduce any of the 
holder’s existing water rights. 
	 (6) If an appropriator voluntarily ceases to use all or part of an 
appropriation right or voluntarily ceases to use an appropriation 
right according to its terms and conditions as a result of the efforts 
of a mediator appointed under this section, the appropriator may 
not be considered to have abandoned all or any portion of the 
appropriation right. 

	 History: En. Sec. 1, Ch. 625, L. 1989; amd. Sec. 1, Ch. 108, L. 1991; amd. 

Sec. 2776, Ch. 56, L. 2009.

85-5-111. Water commissioner and mediator education. The 
department of natural resources and conservation, in cooperation 
with the Montana supreme court, the Montana water courts, the 
district courts of Montana, the Montana university system, and 
other appropriate state and federal agencies, shall develop an 
educational program for water commissioners and mediators that 
includes: 
	 (1) an annual seminar on commissioner and mediator duties, 
mediation techniques, and water measuring techniques; 
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	 (2) preparation and, as necessary, revision of a water 
commissioner and mediator manual; and 
	 (3) an outreach program that identifies persons who might serve 
as water commissioners or mediators. 

	 History: En. Sec. 2, Ch. 625, L. 1989.

Part 2
Charges and Expenses

85-5-201. Distribution of water and related expenses. 
	 (1) (1) Each water commissioner appointed by the judge of 
the district court for the purpose of distributing water has the 
authority to determine the appropriate quantity and distribute to the 
parties interested, under a decree, permit, certificate, or change in 
appropriation right, the water to which those who are parties to the 
decree or holders of a permit, certificate, or change in appropriation 
right, or privy to a permit, certificate, or change in appropriation 
right, are entitled, according to their priority as established by the 
decree, permit, certificate, or change in appropriation right. 
	 (2) The water commissioner may incur necessary expenses in the 
making of headgates or dams for the distribution of the waters if 
the parties fail or refuse to do so. Expenses associated with making 
headgates or dams for the distribution of water must be assessed 
against and paid by the party or parties for whom the ditch or 
ditches were repaired or the dams or headgates were made. In 
the discretion of the court, the costs or expenses may be assessed 
against the land upon which or for the benefit of which the expense 
had been incurred. 
    (3) (a) At the district court’s discretion, a water commissioner 
may bill water users prior to the beginning of a distribution 
season for the purpose of offsetting costs associated with 
distributing water and water commissioner duties by submitting 
the information necessary for the billing to the clerk of the district 
court. A billing issued prior to the beginning of a distribution 
season:  
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			   (i) must be assessed on a per-user basis; 
			   (ii) must be based on the report provided for in 85-5-107 for 
the prior year; and  
			   (iii) may not exceed 80% of the amount that was provided 
to the district court pursuant to 85-5-107 for the prior distribution 
season on a per-user basis. 
		  (b) Upon receipt of the information from the water 
commissioner, the clerk of district court shall proceed as provided 
in 85-5-204. 

	 History: En. Sec. 5, Ch. 43, L. 1911; re-en. Sec. 7140, R.C.M. 1921; amd. 
Sec. 2, Ch. 125, L. 1925; re-en. Sec. 7140, R.C.M. 1935; R.C.M. 1947, 89-1005; 
amd. Sec. 2, Ch. 246, L. 1983; amd. Sec. 2, Ch. 92, L. 2007; amd. Sec. 2, Ch. 
513, L. 2007. 

85-5-202. Repair expenses. The judge may allow as a charge any 
expenses necessarily incurred by the water commissioner in the 
discharge of duties in the employment of extra labor for the repair 
of dams, headgates, ditches, or flumes when immediate action is 
necessary to preserve the rights of the parties entitled to the waters 
of a stream or when the judge has, in the order appointing the 
commissioner, required the commissioner to repair ditches and 
keep in repair necessary headgates, ditches, or flumes. The water 
commissioner shall report all expenses, and the cost must be taxed 
against the party or parties for whose benefit the expenses were 
incurred. In the discretion of the court, the costs or expenses may 
be assessed against the land upon which or for the benefit of which 
the expense had been incurred. 

	 History: En. Sec. 10, Ch. 43, L. 1911; re-en. Sec. 7145, R.C.M. 1921; amd. 
Sec. 3, Ch. 125, L. 1925; re-en. Sec. 7145, R.C.M. 1935; R.C.M. 1947, 89-1010; 

amd. Sec. 2777, Ch. 56, L. 2009.

85-5-203. Telephone expenses. The judge may also allow as a 
charge reasonable expenses incurred by a water commissioner in 
telephoning to the judge for instructions in cases of emergency. 
When there are two or more commissioners acting under the 
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judge’s order, reasonable expenses incurred in communicating 
with each by telephone or with the judge of the district court, in 
order to carry on the distribution of the waters harmoniously and in 
accordance with the decree, shall be deemed a necessary expense. 
These expenses shall be reported by the water commissioner or 
commissioners at the close of the season and shall be taxed against 
all the water users affected by the decree or decrees ratably in 
proportion to the whole amount of water distributed to them during 
the season. 

	 History: En. Sec. 11, Ch. 43, L. 1911; re-en. Sec. 7146, R.C.M. 1921; re-en. 

Sec. 7146, R.C.M. 1935; R.C.M. 1947, 89-1011.  

85-5-204. Apportionment of fees and expenses. 
	 (1) Upon the filing of the report by the water commissioner or 
water commissioners, the clerk of court shall notify by letter each 
person mentioned in the report: 
		  (a) of the amount the water user is made liable for by the 
report; 
		  (b) that objections to the report and the amount taxed against 
the water user may be made by any person interested in the report 
or the amount assessed against the water user within 20 days after 
the date of the mailing of the notice; and 
		  (c) that, unless objections are filed, an order will be made by 
the judge of the district court finally fixing and determining the 
amount due from each of the water users. 
	 (2) The affidavit of the clerk that the clerk has mailed a notice 
to each person mentioned in the report at the person’s last-known 
post-office address, in the usual manner, must be considered prima 
facie evidence that the person received the notice provided for in 
this section. 
	 (3) At the discretion of the district judge, the water commissioner 
may issue a bill prior to the beginning of a distribution season for 
the purpose of offsetting costs associated with distributing water 
and water commissioner duties by submitting the information 
necessary for the billing to the clerk of the district court. The bill 
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for each water user may not exceed 80% of the amount that was 
provided to the district court pursuant to 85-5-107 for the prior 
distribution season. 
	 (4) If the cost of distributing water during a distribution season 
is less than the amount that was collected through a bill issued 
prior to a distribution season, the water commissioner shall refund 
the money to the water user based on the amount of water that 
the water user received during the distribution season. The water 
commissioner shall submit a refund report, along with proof that 
any refunds were issued, to the clerk of district court for filing. 

	 History: En. Sec. 12, Ch. 43, L. 1911; re-en. Sec. 7147, R.C.M. 1921; amd. 
Sec. 1, Ch. 11, L. 1923; amd. Sec. 1, Ch. 45, L. 1927; re-en. Sec. 7147, R.C.M. 

1935; R.C.M. 1947, 89-1012; amd. Sec. 3, Ch. 513, L. 2007.

85-5-205. Objections to expenses -- hearing. At the expiration 
of the 20 days’ notice, as provided for in the preceding section, 
if objections to said report have been filed or a motion to retax 
the same has been made, the court or judge shall fix a time for 
the hearing of such objections or motion to retax, which time of 
hearing shall be as soon as the judge or a court can conveniently 
hear the same. Any person objecting to said report shall be entitled 
to at least 5 days’ notice of the date and time of such hearing. At 
such hearing the court or judge shall hear and determine the motion 
or objections and shall make an order fixing and determining 
the amount found due from each of said water users to such 
commissioner or commissioners. In case no objections are filed 
within the 20 days, as hereinbefore provided for, such order shall 
be made as a matter of course, and in either case said order shall be 
final determination of the matter. 

     History: En. Sec. 13, Ch. 43, L. 1911; re-en. Sec. 7148, R.C.M. 1921; amd. 

Sec. 2, Ch. 11, L. 1923; re-en. Sec. 7148, R.C.M. 1935; R.C.M. 1947, 89-1013.

85-5-206. Effect of order fixing fees. After the order of the 
court fixing the fees and compensation and expenses of the 
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water commissioner is final, the order has the force and effect 
of a judgment against the person to whom the water was or will 
be distributed and for whose benefit it was used or will be used. 
When the expenses of a commissioner or commissioners has been 
assessed against the land for which the service of the commissioner 
or commissioners has been rendered, the assessment is a lien 
against the land. The lien has the same effect as a judgment. The 
lien may be executed in the same manner as a judgment upon order 
of the court. The water commissioner, at the water commissioner’s 
discretion, may withhold further determinations of quantity or 
distribution of water to any person entitled to the water until 
the person has paid all fees, compensation, and expenses of the 
water commissioner or commissioners fixed by the court and 
apportioned and charged to the person, including bills sent prior 
to the beginning of a distribution season. The commissioner may 
withhold the determination of quantity and distribution of water 
from any land against which there exists any lien that is the result 
of lack of payment pursuant to this section until the lien has been 
fully discharged. 

	 History: En. Sec. 14, Ch. 43, L. 1911; re-en. Sec. 7149, R.C.M. 1921; amd. 
Sec. 4, Ch. 125, L. 1925; amd. Sec. 1, Ch. 39, L. 1929; re-en. Sec. 7149, R.C.M. 
1935; R.C.M. 1947, 89-1014; amd. Sec. 4, Ch. 513, L. 2007. 

Part 3
Rights and Duties of Water Users

85-5-301. Complaint by dissatisfied user. 
	 (1) A person owning or using any of the waters of the stream 
or ditch or extension of the ditch who is dissatisfied with the 
method of distribution of the waters of the stream or ditch by the 
water commissioner or water commissioners and who claims to 
be entitled to more water than the person is receiving or to a right 
prior to that allowed the person by the water commissioner or 
water commissioners may file a written complaint, duly verified, 
setting forth the facts of the claim. 
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	 (2) Upon receipt of the complaint, the judge shall fix a time for 
the hearing of the petition and shall direct that notice be given 
to the parties interested in the hearing as the judge considers 
necessary. At the time fixed for the hearing, the judge shall hear 
and examine the complainant and other parties who appear to 
support or resist the claim and examine the water commissioner 
or water commissioners and witnesses regarding the charges 
contained in the complaint. 
	 (3) Upon the determination of the hearing, the judge shall make 
findings and issue an order that the judge considers just and proper. 
If it appears to the judge that the water commissioner or water 
commissioners have not properly distributed the water according 
to the provisions of the decree, permit, certificate, or change in 
appropriation right, the judge shall give the proper instructions for 
distribution of the water. 
	 (4) The judge may remove any water commissioner and appoint 
a new water commissioner if the judge determines that the interests 
of the parties in the waters mentioned in the decree, permit, 
certificate, or change in appropriation right will be best served by 
appointing a new water commissioner. If it appears to the judge 
that the water commissioner has willfully failed to perform the 
water commissioner’s duties, the water commissioner may be 
proceeded against for contempt of court, as provided in contempt 
cases. The judge shall make an order regarding the payment of 
costs of the hearing that the judge determines is just and proper.  

	 History: En. Sec. 15, Ch. 43, L. 1911; re-en. Sec. 7150, R.C.M. 1921; amd. 
Sec. 5, Ch. 125, L. 1925; re-en. Sec. 7150, R.C.M. 1935; amd. Sec. 13, Ch. 460, 

L. 1977; R.C.M. 1947, 89-1015; amd. Sec. 3, Ch. 92, L. 2007.

85-5-302. Maintenance of headgates and measuring devices. 
All persons using water from any stream or ditch for which a water 
commissioner is appointed are required to have suitable headgates 
at the point where a ditch taps a stream and shall also, at some 
suitable place on the ditch and as near the head as practicable, place 
and maintain a proper measuring box, weir, or other appliance for 



30

the measurement of the waters flowing in the ditch. If a person 
fails to place or maintain a proper measuring appliance, it is the 
duty of the water commissioner not to apportion or distribute any 
water through the ditch. The commissioner shall notify all parties 
interested by certified mail or in person 1 week before making 
the annual repair or cleaning of a stream or ditch or performing 
necessary labor or expenses to divert water to a ditch. The sending 
of a certified letter to the last-known post-office address of any 
interested party is prima facie evidence of the fact that the party 
was duly notified. Any work in the way of repairing a ditch made 
necessary by an emergency may be done without notice when 
injury would result from a delay 

	 History: En. Sec. 7, Ch. 64, L. 1905; re-en. Sec. 4890, Rev. C. 1907; re-
en. Sec. 7151, R.C.M. 1921; amd. Sec. 6, Ch. 125, L. 1925; re-en. Sec. 7151, 
R.C.M. 1935; R.C.M. 1947, 89-1016; amd. Sec. 4, Ch. 432, L. 1989; amd. Sec. 

2778, Ch. 56, L. 2009. 

Part 4
Water Ditches Under Joint or Corporate Control

85-5-401. Determination of water rights between partners, 
tenants in common, and corporate stockholders. If a water ditch 
used for irrigating purposes is owned by a partnership, tenants 
in common, or corporation and there is any dispute between the 
respective owners, tenants in common, or stockholders respecting 
the use and division of the waters flowing in the ditch, any partner, 
tenant in common, or stockholder may commence an action in 
any court of competent jurisdiction to determine the rights of the 
respective parties to the use of the waters and may join in the 
petition a request for the appointment of a water commissioner to 
apportion and distribute the waters of the ditch according to the 
rights of the respective owners, tenants in common, or stockholders 
during the pendency of the action.  

	 History: En. Sec. 1, Ch. 181, L. 1919; re-en. Sec. 7152, R.C.M. 1921; re-en. 
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Sec. 7152, R.C.M. 1935; R.C.M. 1947, 89-1017; amd. Sec. 2779, Ch. 56, L. 2009.

85-5-402. Appointment of commissioner prior to final decree. 
After the filing of the complaint in an action under 85-5-401, the 
court may, upon 5 days’ notice to the other parties to the action, 
appoint a commissioner to divide and distribute the waters of the 
ditch to the respective parties, according to their respective rights, 
during the pendency of the action. The court may, upon good 
cause shown, appoint a commissioner without notice, and when a 
commissioner is appointed without notice, any party to the action 
may, on 5 days’ notice to the plaintiff, move the court or judge to 
vacate the appointment or to modify the order as to the distribution 
of the waters of the ditch. The court or judge, on hearing, may 
affirm, vacate, or modify the order previously made. Each water 
commissioner appointed shall subscribe to an oath of office before 
commencing the discharge of duties. 

	 History: Ap. p. Sec. 2, Ch. 181, L. 1919; re-en. Sec. 7153, R.C.M. 1921; re-
en. Sec. 7153, R.C.M. 1935; Sec. 89-1018, R.C.M. 1947; Ap. p. Sec. 3, Ch. 181, 
L. 1919; re-en. Sec. 7154, R.C.M. 1921; re-en. Sec. 7154, R.C.M. 1935; Sec. 
89-1019, R.C.M. 1947; R.C.M. 1947, 89-1018, 89-1019(part); amd. Sec. 2780, 

Ch. 56, L. 2009. 

85-5-403. Division of water. It shall be the duty of the water 
commissioner to divide the waters of said ditch between the 
owners, tenants in common, or stockholders in proportion to their 
respective rights, as set forth in the complaint or in such other 
manner or proportion as the court or judge may direct. 

	 History: En. Sec. 3, Ch. 181, L. 1919; re-en. Sec. 7154, R.C.M. 1921; re-en. 

Sec. 7154, R.C.M. 1935; R.C.M. 1947, 89-1019(part).

85-5-404. Authority of commissioner. Such commissioner 
shall have authority to enter upon said ditch; open, close, and 
set headgates; and do whatever else is necessary to apportion 
and distribute the waters of said ditch to the respective parties 
according to their respective rights. 
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	 History: En. Sec. 4, Ch. 181, L. 1919; re-en. Sec. 7155, R.C.M. 1921; re-en. 

Sec. 7155, R.C.M. 1935; R.C.M. 1947, 89-1020.

85-5-405. Compensation and expenses. The court shall fix the 
compensation of the commissioner and the term of employment 
and shall make an order apportioning the amount of compensation 
among the several owners, tenants in common, or stockholders of 
the ditch, according to their respective rights and interest in the 
ditch. The amounts apportioned must be taxed as costs in the action 
against the respective parties. 

	 History: En. Sec. 5, Ch. 181, L. 1919; re-en. Sec. 7156, R.C.M. 1921; re-en. 

Sec. 7156, R.C.M. 1935; R.C.M. 1947, 89-1021; amd. Sec. 2781, Ch. 56, L. 2009.

85-5-406. Interference with actions of commissioner. A person 
opening or closing a headgate after being set by the commissioner 
or who in any manner interferes with the commissioner in the 
discharge of the commissioner’s duties is guilty of contempt of 
court and may be proceeded against for contempt of court as 
provided in contempt cases. 

	 History: En. Sec. 6, Ch. 181, L. 1919; re-en. Sec. 7157, R.C.M. 1921; re-en. 

Sec. 7157, R.C.M. 1935; R.C.M. 1947, 89-1022; amd. Sec. 2782, Ch. 56, L. 2009.

85-5-407. Appointment of water commissioner after final 
decree. When the rights of the respective parties in an action to 
the use of the waters flowing in a ditch are adjudicated, the judge 
of the district court having jurisdiction of the subject matter, upon 
the application of the owners of at least 10% of the waters of the 
ditch, may, in the exercise of the judge’s discretion, appoint a water 
commissioner to divide, apportion, and distribute the waters of the 
ditch to the respective parties according to their respective rights 
as set forth in the decree. When a commissioner is appointed under 
the provisions of this chapter to apportion and distribute the waters 
of the stream from which the water flowing in a ditch is taken, the 
commissioner shall, when directed by the judge or court, apportion 
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and distribute the waters of the ditch according to the decree by 
which the rights of the respective owners were adjudicated. 

     History: En. Sec. 7, Ch. 181, L. 1919; re-en. Sec. 7158, R.C.M. 1921; re-en. 

Sec. 7158, R.C.M. 1935; R.C.M. 1947, 89-1023; amd. Sec. 301, Ch. 42, L. 1997. 

85-5-408. Apportionment of costs. 
	 (1) When a commissioner is appointed upon the application of an 
owner or owners of a ditch, the court may fix the compensation of 
the commissioner and the term of the commissioner’s employment. 
The court shall make an order apportioning the amount of 
compensation among the several owner or owners, tenants in 
common, or stockholders of the ditch according to their respective 
rights and interest. The order has the effect of a judgment against 
the person to whom the water was admeasured and for whose 
benefit it was used. When, in the discretion of the court, an order 
of apportionment of expense is made against the land for which the 
water was used, it has the effect of a lien against the land to which 
the apportionment was made. Execution may issue upon the order 
as upon a judgment by direction of the court, upon the application 
of any person interested in the order. 
     (2) When a commissioner is appointed under the provisions of 
this chapter to distribute the waters of the stream from which the 
waters flowing in a ditch are taken and to apportion and distribute 
the waters of the ditch according to the rights of the respective 
owners of the waters, the judge, in the judge’s discretion, may, in 
addition to the apportionment taxed against the respective owners 
of the waters of the stream, apportion and tax the amount, if any, 
that the owners of the ditch shall pay in addition to the amount 
taxed under the provisions of this chapter. 

	 History: En. Sec. 8, Ch. 181, L. 1919; re-en. Sec. 7159, R.C.M. 1921; amd. 
Sec. 7, Ch. 125, L. 1925; re-en. Sec. 7159, R.C.M. 1935; R.C.M. 1947, 89-1024; 
amd. Sec. 302, Ch. 42, L. 1997.
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WATER RESOURCES INFORMATION

Information on water resources, water rights, water law, and mea-
suring devices can be obtained from the DNRC Water  
Resources Regional Offices, websites, and  publications listed 
below. Information resources include:

  > Aerial photographs

  > Topographic maps

  > Water Resource Surveys by county
   	 - 	 information consists of maps
	 -  field notes and narrative histories
	 -  ditch locations
	 - 	decree indexes
	 -  irrigated acres

  > DNRC stream gaging data

  > Water Rights indexes by drainage
           	- 	 source name by priority date
           	-  owner name
	 -  	point of diversion
	 - 	water right number
	 - 	place of use 

  > Water measuring assistance

  > Original claim abstracts

  > General information on water law

  > Status of basin adjudication 
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WEBSITES AND PUBLICATIONS

Montana Code and Constitution

http://leg.mt.gov/css/mtcode_const/default.asp

Montana Dept. Natural Resources and Conservation

http://www.dnrc.mt.gov/

DNRC Water Resources Division

http://www.dnrc.mt.gov/wrd/home.htm

Montana State Library’s Natural Resources Information System

http://nris.state.mt.us/ 

USDA Natural Resources Conservation Service – Montana

http://www.mt.nrcs.usda.gov/ 

Water Rights Bureau and Forms
http://dnrc.mt.gov/divisions/water/water-rights

Adjudication

http://dnrc.mt.gov/divisions/water/adjudication

Reservoir Operations

http://dnrc.mt.gov/divisions/water/projects

Water Commissioner Course Information (manual, power point, etc.)

http://dnrc.mt.gov/divisions/water/management/watershed-planning

Web Soil Survey – NRCS

http://websoilsurvey.sc.egov.usda.gov/App/HomePage.htm

DNRC Water Right Query System

http://www.wr.msl.mt.gov/default.aspx
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Publications:
	 Water Rights in Montana, April 2014, Montana Dept. of 
Natural Resources and Conservation, Legislative Environmental 
Quality Council, Water Center – Montana State University.
	 Title 85, Water Use, Montana Code Annotated 2015,  
Montana Legislative Services Divisions, Capitol Building, P.O. 
Box 201706, Helena MT, Phone 444-3036.
	 A Landowner’s Guide to Western Water Rights,  ME Wolfe, 
The Montana Water Course Montana State University, 201 
Culbertson Hall, Bozeman, MT.
	 Water Measurement Manual, U.S. Department of Interior, 
Bureau of Reclamation, A Water Resources Technical Publication, 
Third Edition, 1997.

NRCS Montana Snow Survey Program

http://www.mt.nrcs.usda.gov/snow/ 

NRCS Water Supply and Reservoir Storage

http://www.mt.nrcs.usda.gov/snow/watersupply/

USDI United State Geologic Survey – Montana

http://mt.water.usgs.gov/ 

USGS Real Time Streamflows

http://waterdata.usgs.gov/mt/nwis/current?type=flow
 

USGS Surface Water Data – Historical

http://waterdata.usgs.gov/mt/nwis/s

Current Drought and Water Supply Conditions – State of Montana

http://drought.mt.gov/default.aspx

Groundwater/Well Information Montana Bureau of Mines and 
Geology (MBMG)

http://www.mbmg/mtech.edu/grw/grw-main.asp

38



Billings 
Airport Business Park
1371 Rimtop Drive
Billings MT 59105-1978
(406) 247-4415

Bozeman
2273 Boot Hill Court, Suite 110
Bozeman MT 59715
(406) 586-3136

Glasgow
222 Sixth Street South
PO Box 1269
Glasgow MT 59230-1269  
(406) 228-2561 or 228-2564

Havre
210 Sixth Ave.
PO Box 1828
Havre MT 59501-1828
(406) 265-5516 or 265-2225

Helena
1424 Ninth Ave.
PO Box 201601
Helena MT 59620-1601
(406) 444-6999

Kalispell
655 Timberwolf Parkway, Ste 4
Kalispell MT 59901-1215
(406) 752-2288

Lewistown
613 NE Main, Suite E
Lewistown MT 59457-2020
(406) 538-7459 or 538-7012

DNRC WATER RESOURCE DIVISION 
WATER OFFICES

Missoula
2705 Spurgin Road 
Building C
PO Box 5004
Missoula MT 59806-5004
(406) 721-4284

DNRC Water Resources Division
1424 Ninth Ave.
PO Box 201601
Helena MT 59620-1601
(406) 444-6601

Montana Water Court
601 Haggerty Lane
PO Box 1389
Bozeman MT 59771-1389
1-800-624-3270 or
(406) 586-4364

Montana Watercourse
MSU - Culbertson Hall
Room 332
PO Box 170575
Bozeman MT 59717
(406) 994-6671
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                      LAND SURVEY AND DESCRIPTION
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WATER DISTRIBUTION
and MEASUREMENT
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DISTRIBUTION AND FLOW MANAGEMENT

Day to day operation of water commissioners requires attention to 
the accurate and timely distribution of decreed waters.  A thorough 
understanding of what constitutes accurate delivery and fair 
distribution of water under all circumstances is needed. 

ACCURATE DISTRIBUTION

Proper infrastructure enables the water commissioner to fairly 
distribute waters, protect water rights, and prevent overcharging 
of water users. In order to ensure accurate delivery of water, water 
users are required to have a properly functioning headgate and a 
properly functioning measuring device located in close proximity 
of their diversion works. 

A properly functioning headgate is easily adjustable by one person, 
can be completely shut off, and allows for a range of flows that fall 
within the requirements of the water  rights associated with that 
point of diversion.

A properly functioning measuring device is a recognizable  
standardized apparatus, usually a weir or flume, that is installed 
based upon design specifications for that device.  More details on 
properly functioning measuring devices are included later in this 
chapter in the water measurement section.

Distributed waters are measured at the source as described in the 
decree. To alleviate the influence of hydraulics that sometimes 
exist below headgate structures and occasional logistical issues, 
measuring devices can be located several hundred feet below 
headgates, but not at a distance so far that accurate measurement of 
withdrawal would be precluded.

Various types of streamflow require special consideration. Natural 
flows are administered separate of released stored waters.  Instream 
flow water rights may also require special attention.
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Natural flows - The naturally occurring water that creates in-channel 
flows. Natural flows do not include water imported from other 
basins, water stored in a reservoir, or artificially added ground 
water.  Natural flows may include tributary streams, springs, bank 
storage, and return flow. 

Stored waters - Water stored in a reservoir that may be released 
into a natural channel for conveyance. Water stored in a reservoir 
that is turned into the natural channel of a stream to be withdrawn 
or diverted at some point downstream for beneficial use must be 
measured at a minimum, at the original point of diversion (i.e., 
reservoir outlet).

Instream flow - Water rights to remain instream to provide benefits 
to flows. Instream flow rights are administered in priority similar 
to any other surface water right.

TIMELY DISTRIBUTION

Water commissioners are required to distribute waters based on the 
Prior Appropriation Doctrine.  This “priority system” demands the 
most senior water user  receives their appropriated amount of water 
at their headgate first.  As water supply diminishes over the course 
of the irrigation season, junior priority users are shut off.  Water is 
delivered to the most senior water user as supplies exist. There are 
no other priority systems in Montana. Domestic and stock uses do 
not have priority over any other use.

SPECIAL CIRCUMSTANCES

While carrying out their duties, water commissioners may encounter 
circumstances not specifically described in the old decrees. 

Carriage Losses

Carriage refers to the quantity of water required during conveyance 
to deliver a specified amount from a point of diversion to the 
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place of use. Carriage loss is accounted against the water right 
holder.  As stated before,  a water user measures their diversion at 
the headgate on the source, not at the field headgate.  Losses from 
the point of diversion and the place of use cannot be added to the 
diversion.

In shared ditches, the carriage loss may be allocated proportionally 
between the water users, at least through the “shared portion of the 
ditch”;  each user jointly shares in the losses.
  
The same holds true with stored water.  While Montana law allows 
the owner of stored water to convey that water in a natural stream 
or stream course, the law also places a burden upon the user to be 
able to account for losses or delays in delivery (section 85-2-411 
MCA).  Therefore, it is possible that uses of stored water have 
multiple measuring devices.  For example, they may have to 
measure inflows and outflow of the reservoir, changes in reservoir 
levels and measure the diversion of water from the carriage stream 
into the ditch.

Temporary Changes

Historically, water commissioners rarely had to deal with or account 
for short-term water exchanges.  Prior to legislation passed in the 
early 1990’s, the temporary exchange of water, especially on 
decreed streams, did not happen.  With the increased interest 
in letting market forces “reallocate water supplies”, Montana 
has created several statutory provisions where water can be 
“temporarily changed to another entity” (section 85-2-407 MCA), 
(Temporary Changes In Appropriation Right).  Some of these 
statutes allow very short-term temporary changes of limited water 
supply with little notice. Others allow conditional transfers that 
may or may not be implemented every year, especially for drought 
mitigation.

Another unique provision of this proposal is that a plan can be 
developed that allows such changes to occur only when certain 
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conditions trigger its use.  For example if in most years a city or 
town has adequate supplies but in extreme drought years they are 
out of priority in late August, they could establish in their application 
to change an operation strategy that triggers the implementation of 
the temporary change.  So an irrigator might use their water 9 out 
of 10 years but in one year they give up all of their mid and late 
season irrigation and temporarily changes the use of their water to 
the city  (of course, the irrigator is likely to be compensated in that 
agreement). Temporary changes also are allowed to maintain or 
enhance instream flow to benefit the fishery resource (section 85-2-
408 MCA). A water commissioner should visit with DNRC’s local 
field staff if they believe a “temporary change agreement” exists on 
their stream.  DNRC can then provide the details of the Authorization 
to Change that allowed such a transfer.

Road Construction

In 2001 the Montana legislature created provisions that allow the 
leasing of their water right for road construction without a public 
notice or administrative proceeding.  The period of the lease is 
limited to 90 days.  The quantity of water leased cannot exceed 
60,000 gallons per day or the amount of the original appropriation, 
whichever is less.  Any combination of leases for a single  
construction project cannot exceed 120,000 gallons per day.  The 
lessee is to publish a notice of the proposed use in a newspaper of 
general circulation in the area of the diversion or mail notice to 
potentially affected water users 30 days prior to use.  A complaint 
to DNRC will cause a review, temporary discontinuance, and if the 
other rights can be satisfied, an order to continue (section  
85-2-410 MCA, “Short-term Lease of Appropriation Right”).

Instream Flow Changes
   
There are two sections of statute that allow leasing and temporary 
changes of a consumptive water right to instream flow.  One statute 
limits participation to the Montana Department of Fish, Wildlife 
and Parks (section 85-2-436 MCA, Water leasing Study, 
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FWP leasing program.)  The other section allows a private party 
to temporarily changetheir right for a limited period to instream 
flows (section 85-2-408 MCA).  Only the original owner (lessor) 
of the right can seek enforcement of the instream flow changes.  
Therefore, the commissioner will be working with the original 
owner of the right.  DNRC uses the provisions for “changes in 
appropriation right”  (section 85-2-402 MCA) to review, condition, 
and approve such proposals.  The “Authorization to Change”, 
issued by DNRC with it’s attached conditions is crucial to the 
water commissioner.  Further, the applicant is required to develop 
a measurement and operation plan that describes the reaches where 
the water is to be protected by priority date and is to provide 
mechanisms for water measurement.  Since these measurement 
sites are likely to be on the stream itself and not ditches or man-
made canals, it is unlikely that a commissioner will be able to rely 
upon standard measurement structures. In many of these cases, 
streamflow measurements are obtained using a staff gage, gaging 
station, or manual methods.

Authorities – Decrees of Operation

As Montana’s general stream adjudication proceeds it will  
become more clear who has water rights and what those rights 
are.  In many areas of the state water commissioners must still 
use historic stream reach decrees.  These documents are often 
50 to 100 years old.  The owners listed may bear little or no 
relationship to those living on the stream today.  Further, there may 
be water rights developed that are not part of that decree.  Some 
of those developed prior to the Water Use Act of 1973 – both 
use rights and filed appropriations – are likely to be valid rights 
but may not be included in the decree.  However, at this point, 
since the commissioner administers water rights under a decree, 
the commissioner may not be able to deliver those other water 
rights.  A water right developed and authorized by the state’s water 
right system after 1973 and the passage of the water use act can 
be regulated by a commissioner, even though it is not part of the 
historic decrees.  
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The following problem provides an example of water distribution 
concerns that require the consideration of a water commissioner.
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WATER MEASUREMENT

The information contained in this section has been assembled from 
a variety of sources.  Personnel at the DNRC Water Resources 
Regional Offices can provide assistance in using this information 
and making accurate water measurements.  

Standard Units of Measurement

The standard unit of water measurement in Montana is the cubic 
foot per second or CFS. In reality, many water users describe their 
use in terms of inches or Miner’s inches.  The miner’s inch is 
defined as the quantity of water that will flow through an opening 
1-inch square in a vertical wall under a given pressure head. 
 Pressure heads ranging from 4 to 7 inches were used by miners 
and settlers.

Miner’s inch as defined in terms of cfs:

	 > 	1/50 cfs  = southern California, Idaho, Kansas, New Mexico, 	
		  North Dakota, South Dakota, Nebraska, Utah, Washington

	 > 	1/40 cfs = Arizona, northern California, Montana Nevada, 	
		  Oregon

	 > 	1/38.4 cfs = Colorado

	 > 	1/36 cfs = British Columbia

In other words, in Montana, 1 CFS = 40 Miner’s Inches.

While flow rates are described in terms of CFS, volume of use 
is described in acre-feet.  An acre-foot is the amount of water it 
would take to cover a one-acre field one foot deep. One CFS flow-
ing for 24 hrs is equal to approximately 2 acre-feet (1.983 acre-
feet).
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	To Get: 	 cfs

	 1

	 20.16

	 0.088

	 inches 	 ac-ft/d 	 gpm

	Multiply:

	 Cubic feet per
	 second (cfs) by: 	 1

	 Montana miner’s
inch (inches) by:

	 Acre-feet per day 
(ac-ft/d) by:

	 Gallons per min-
ute (gpm) by:

	 0.025

	 0.504

	 0.0022

	 40 	 1.983 	 448.8

	 0.0496

	 1

	 0.0044

	 11.22

	 226.2

	 1
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MEASURING DEVICES

To ensure the faithful discharge of their duties, as required by the 
oath of office and the bond filed with the clerk of district court’s 
office, water commissioners must be able to accurately measure 
and distribute waters listed in the decree.  Water is typically 
measured by standardized devices such as flumes and weirs but can 
also be measured manually using current meters. 

It is recommended that water users have one of the following stan-
dardized devices for distribution of decreed waters.

	 •	 parshall or short-parshall flume
	 •	 ramp flume (broad crested weir)
	 •	 cipoletti, rectangular, or V-notch weir
	 •	 submerged orifice
	 •	 in-line propeller meter (for pipe flow)

In the case that no water measuring device is apparent, the water 
commissioner can require one to be installed. The district court 
judge, if asked, is likely to require the water user to install such a 
device.   Factors which influence the selection of measuring 
devices include:
 
	 •	 accuracy requirements
	 •	 cost
	 •	 range of flows needed
	 •	 head loss
	 •	 approach velocity
	 •	 adaptability to site conditions
	 •	 ability to pass sediment and debris
	 •	 user acceptance
	 •	 maintenance requirements
	 •	 construction and installation requirements
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Current meters can be useful to water commissioners for obtaining 
an instantaneous flow measurement, or checking  the accuracy of a 
standardized measuring device. Current meters measure the 
velocity of water.  When velocity is applied to the cross-sectional 
area of a stream, a flow or discharge may be obtained. Standard 
methodologies have been developed for this procedure.  Acceptable 
current meters include:

	 •	 Flowtracker ADV
	 •	 Marsh-McBirney electromagnetic meter
	 •	 Price AA propeller meter
	 •	 Price pygmy propeller meter

The following procedure is based on the recommended standard 
USGS methodology (see reference below).

1)  Select flat, laminar, straight-section if possible, with zero-flow 
control section below site (generally a riffle).

2)	 Stretch tape across channel,  perpendicular to flow.
3)	 Set instrument time interval to 40 seconds.
4)	 Record tape distance and depth of water (to hundredths).
5)	 Set top-setting rod at 0.6 of depth (from top of water column).
6)	 Push ‘on’ button to reset velocity calculation.
7)	 Record velocity at end of timed interval.
8)	 Space intervals so no measurement accounts for greater than 

10% of volume. Widen interval in slow shallow areas, tighten 
intervals in deep, fast sections.

9)  Take at least 20 measurements.

Measurement of stream discharge by wading. Nolan M.K. and 
Shields R.R. 2000. U.S. Geological Survey WRIR 00-4036. 
Download at:  http//training.usgs.gov/ntc/courses/cbt-cdrom/
cbtindex.html
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Measuring Device Inspection

To ensure accurate measurement of water, a measuring device 
must be functioning properly. Devices can deteriorate and become 
unusable over time especially if maintenance is neglected. In 
some cases, they may be improperly installed in the first place.  
Either way, they will not be accurately reading flows.  Regular 
and careful inspection of measuring device condition will prevent 
inaccuracies that may affect water distribution at the site in 
question and at other sites affected by the decree.  Considerations 
when inspecting measuring devices include:

	 •	 proper selection of standard device
	 •	 approach flow conditions- dependent on device
	 •	 exit flow conditions - must have free-flow conditions
	 •	 turbulence - not conducive to accurate measurement
	 •	 location of staff gage - dependent on device
	 •	 level - crest, bulkhead, sidewalls, etc. must be plumb

Detailed descriptions of device specifications and installation are 
provided in the following pages as well as the following references.

Water Measurement Manual, U.S. Department of Interior, Bureau 
of Reclamation, A Water Resources Technical Publication, Third 
Edition, 1997

Irrigation Water Management, Irrigation ditches and pipelines. 
University of Wyoming Cooperative Extension Service College of 
Agriculture Bulletin 583R.
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MEASURING DEVICE 
SPECIFICATIONS
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GLOSSARY
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Acre-foot – The quantity of water needed to cover one acre to a 
depth of one foot.

Adjudication – Simply stated this means “a court decision”.  Applied 
to water law it is the judicial procedure that settles claims and qauntifies 
rights and priorities.

Annual flood – The highest peak discharge of a stream in a water year.

Approach Velocity – Required velocity of water just upstream of 
measuring device to ensure proper conditions for accurate measurement.

Appropriated water – Water from a stream, reservoir, or other source 
reserved for a specific use under state water-right laws.

Aquifer – Rock or sediment which is saturated and sufficiently 
permeable to transmit economic quantities to wells and springs.

Average annual runoff (yield) – The average of water-year runoff for a 
total period of record; measured in volume.

Bank storage – The water that infiltrates the banks of a stream channel 
during high flows or floods, is stored there, and is released to the stream 
after the high water recedes.

Basin – A physiographic region bounded by a drainage divide; consists 
of a drainage system comprised of streams and often natural or man-
made lakes. (Also called drainage basin or watershed.)

Beneficial use – The use of water for the benefit of the appropriator, 
other persons, or the public,  including but not limited to agricultural 
(including stock water), domestic, fish and wildlife, industrial, irrigation, 
mining, municipal, power, and recreational uses.   A beneficial use also 
includes the use of water for leasing under special provisions of Montana 
Codes Annotated 85-2-141.

Bond – A sum of money filed by a water commissioner with the clerk of 
district court to insure the faithful discharge of their duties.
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Channelization – The artificial enlargement or realignment of a stream 
channel.

Cipolleti (trapezoidal) weir – A contracted weir trapezoidal in shape.

Claim – The “statement of existing water right claim” in accordance with 
Senate Bill 76, the adjudication statute, is a filing made to document an 
existing (pre-July 1, 1973) water right as ordered by the Montana 
Supreme Court. The statement of claim is considered prima facie 
evidence.

Closed basin – 1) A drainage basin having no natural outlet where 
surface water eventually seeps into the ground or evaporates. 2) A term 
also used when no more water rights are being granted in the basin in 
accordance with citizen petition or by legislation mandate.

Closed conduit flow – Flow (pipe flow) that occurs as the result of 
pressure due to head difference between the ends of the pipe.

Cone of depression – A depression in the potentiometric surface of 
an aquifer, typically defined or modelled as an “inverted cone” which 
defines the area of influence of a pumping well.

Confluence – The place where tributaries, streams, or rivers meet.

Conjunctive use – Planned management of surface water and 
groundwater resources as an interrelated system.

Conservation – The continuing protection and management of natural 
resources in accordance with principles that assure their optimum 
long-term economic and social benefits.

Consumptive use – Water removed from available supplies that does 
not return to the source. For example, water diverted from surface or 
groundwater that evaporates or transpires to the atmosphere due to plant 
use.

Continental divide – A drainage divide separating the rivers that flow 
toward opposite sides of a continent.
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Cost allocation – The procedure for dividing total financial cost among 
the benefiting parties.

Creek – A small stream of water that serves as the natural drainage 
course for a drainage basin.  The term is relative according to size.  Some 
creeks in a humid region would be called rivers if they occurred in an 
arid area.

Crest – 1) The top of a dam, dike, or spillway. 2) The highest elevation 
reached by floodwaters flowing in a channel.

Cubic feet per second (cfs) – A unit expressing rate of discharge, 
typically used in measuring streamflow.  One cubic foot per second is 
equal to the discharge in a stream of a cross section one foot wide and 
one foot deep, flowing with an average velocity of one foot per second; 
equals 448.8 gallons per minute.

Current meter – An  instrument, typically using mechanical, electro-
magnetic or doppler technology, that measures velocity to determine 
discharge in a stream or ditch. 

Dam – A structure of earth, rock, concrete, or other materials designed  
to retain water, creating a pond, lake, or reservoir.

Dead storage – The volume of water in a reservoir stored below the 
lowest outlet that cannot be released for downstream use.

Decree – The judgement of a court; an official order or settlement.  As 
related to Montana water law, a court adjudication of pre-July 1, 1973 
existing water rights in a particular river basin.

		Temporary preliminary decree – A listing of state-based claims in a 		
	 particular river basin issued by the Montana Water Court as a   			
	 temporary listing of rights pending the addition of federal water 		
	 right claims.
		Preliminary decree – a listing of state-based and federal reserved 		
	 rights in a particular river basin.
		Final decree – a finalized record and adjudication of all rights in a 		
	 basin, allowing for sound administration of water rights.
		  (All decrees are subject to objections and hearings before finalized)
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Dike – An embankment to confine or control water. A levee.

Discharge – Flow of surface water in a stream or the flow of ground 
water from a spring, ditch, or flowing artesian well.

Ditch Rider – An employee of an irrigation district, water users’ 
association, or some other private entity that facilitates the measurement 
and distribution of waters for that entity.

Ditch right – A right that allows someone to bring water through a ditch 
to their own land across someone else’s land.  Ditch rights are separate 
from water rights.  One can have a water right without having a ditch 
right and vice versa, although this occurs infrequently. Ditch rights are 
obtained either by permission of the landowner, or by condemnation 
in a court with compensation. Owners of ditch rights can go onto the 
land of the landowner and repair and maintain the ditch, without notice.  
However, the access must be reasonable and necessary for maintenance 
of the ditch and cannot exceed the historical access.

Diversion – The transfer of water from a stream, lake, aquifer, or other 
source of water by a canal, pipe, well, or other conduit to another 
watercourse or to the land, as in the case of an irrigation system.

Diversion dam – An artificial barrier designed to enable the transfer of 
water from a stream into a canal, pipe, or other conveyance mechanism.

Drainage – Downward movement of water through soil or across the 
land surface. 

Drainage area – The land area contributing runoff to a stream or other 
body of water, and generally defined in terms of acres or square miles.

Drainage divide – A natural ridge on the land surface which divides one 
drainage area from another.

Easement – A legal instrument enabling the giving, selling, taking, or 
use of certain property rights such as land use, without transfer of title, 
such as for the passage of utility lines.
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Ephemeral stream – A stream that flows only part-time usually during 
snow melt periods or following rainstorms.

Evaporation – The process by which a liquid changes to vapor.

Evapotranspiration – The loss of water from the soil both by 
evaporation and by transpiration from the plants growing thereon.

Existing water rights –  As defined by the Montana Water Use Act, 
water rights that originated before July 1, 1973, the effective date of the 
Montana Water Use Act.

Float-Area Method – A quick method to approximate flow when other 
means are not available.

Flood – The temporary inundation of normally dry land areas resulting 
from the overtopping of the natural or artificial confines of a river or 
other body of water.

Floodplain – The land bordering a stream or river, built up of sediments 
from overflow of the stream or river, and subject to inundation when the 
stream or river is at flood stage.  

Flood stage – The stage at which overflow of a stream or body of water 
begins.

Flow – The rate of water discharged from a source; expressed in units of 
volume per units of time.

Flow augmentation – The addition of water to a stream.

Flume – A  shaped, open-channel flow  structure  that forces flow to a 
accelerate and is used to measure flow in a channel.

Flow  rate – The volume of water passing by a cross-sectional area 
per unit time. Typically expressed in cubic feet per second, gallons per 
minute, or miner’s inches.
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Freeboard – The vertical distance between a designed maximum water 
level and the top of a structure.

Free-flow condition – When the  flow condition  downstream of a 
measuring device does not influence the stage measurement at the 
upstream end. Free flow is critical for accurate measurements of flumes 
and weirs.

Gaging station – A particular site on a stream, canal, lake, or reservoir 
where hydrologic data is collected.

Gallons per minute – A unit expressing rate of discharge, typically used 
in measuring well capacity.

Gradient – Degree of incline; the steepness of a slope.

Groundwater – Any water beneath the land surface or beneath the bed 
of a stream, lake, or reservoir, and which is not a part of the surface 
water.

Headgate  – A structure installed at the point of diversion to regulate 
flow.

Head – The height of a column of water above a reference point.

Headwaters – The source and upper reaches of a drainage.

Hydrograph – A graph showing the changes in discharge of a stream or 
river, or the changes in water levels of a well with the passage of time.

Hydrologic cycle – The constant circulation of water from the sea, 
through the atmosphere, to the land, and back to the sea by overland, 
subterranean, and atmospheric routes.

Influent stream – A stream that contributes water to the zone of 
saturation and to bank storage (losing stream).
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In-line flow meter – A meter often permanently installed in a pipe or 
closed conduit that measures the volume of water flowing through the 
pipe.

Instream flows – The water left in a stream to maintain the existing 
water quality or aquatic resources and associated wildlife and riparian 
habitat.

Instream use – Uses of water within the stream channel (e.g., fish and 
other aquatic life, recreation, navigation, and some types of hydroelectric 
power production).

Interbasin transfer – The diversion of water from one drainage basin to 
another drainage basin.

Intermittent stream – A stream or reach of a stream that flows only at 
certain times of the year because losses from seepage or evaporation are 
greater than the available streamflow.

Irrigable land – Land possessing favorable soil, topographic, drainage, 
and climatic conditions, and an adequate water supply capable of 
economically supporting irrigation.

Irrigation – The controlled application of water to cropland, hayland, 
and/or pasture to supplement that supplied through nature. 

Irrigation district – A quasi-public governmental organization created 
by petition and court decree to operate an irrigation system in a defined         
area that includes the operation of works, delivery of water, and 
administration of the organization.  It is overseen by a board that is 
elected by the members of the district.   

Irrigation system efficiency – The ratio of the consumptive use of 
applied irrigation water to the total amount of water diverted; expressed 
as a percentage.

Irrigation return flow – Irrigation water not consumed and returned to a 
surface or groundwater supply.
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Lateral Ditch – Lateral ditches normally divert water from a main 
canal or ditch which has its heading from a river or natural stream 
channel.

Left or right bank – The left - or right-hand bank of a stream when the 
observer faces downstream.

Marsh-McBirney – The product name for an electromagnetic current 
meter commonly used  in flow measurements to determine velocity.

Miner’s Inches – 40 Montana statutory miner’s inches is equivalent to 1 
cubic foot of water per second (cfs).

Natural flow – The naturally occurring water that creates 
in-channel flows. Natural flows do not include water imported 
from other basins, water stored in a reservoir, or artificially added 
ground water.  Natural flows may include tributary streams, 
springs, bank storage, and return flow. 

Nappe – The falling sheet of water springing  from a weir plate.
 
Net reservoir evaporation – The evaporation from a reservoir after 
making allowance for precipitation on the reservoir and for runoff that 
would have occurred if the land area were not covered by the reservoir.

Offstream use – Water withdrawn from a surface water source for 
uses such as irrigation, municipal water supply, steam electric generation, 
etc.

Perennial stream – A stream that flows from source to mouth 
throughout the year.

Period of use – The time period during each year that the holder of a 
valid water right is allowed to use water.

Place of Use – The location where water is used.
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Point of diversion – The location at which water is physically diverted 
by man-made works from the source of water. Points of diversion are
 identified by legal descriptions in Montana water rights.

Price AA and pygmy meter – Types of mechanical velocity meters 
utilizing horizontally aligned “cups” spun by the stream current.

Prior Appropriation Doctrine – A legal theory of water law and a 
system of water rights management which allocates water between users 
based upon a priority of water use. It is often defined as a water system 
where “first in time”, is “first in right”. An individual’s right to a specific 
quantity of water depends on when the use began and the amount of 
water used at that point in time. The first person to use the water from a 
source established the first right, the second person could establish the 
next right, and so on. During dry years, the person with the first right has 
the first chance to use the available water. The holder of the second right 
(a junior right) would have the second chance, and so on. The traditional 
elements of a valid appropriation are:
	 1.	 Intent to apply water to a beneficial use
	 2.	 An actual diversion of water from the natural source
	 3.	 Application of the water to a beneficial use within a reasonable time
	 4. 	The right to conditions as they exist at the time appropriation

Priority date –  The date a water right was first established. The priority 
date is used to disperse water according to seniority.

Rating table – A table listing gage heights with their corresponding 
discharge values. It is used in obtaining instantaneous discharges.

Reach – Any arbitrarily defined length of a stream.

Reserved water right – A water right created and implied under federal 
law by the  reservation of land by the federal government.  The federal 
court quantifies this as the amount of water sufficient to meet the 
purposes of the reservation. Federal reserve rights are associated with 
military reservations, the National Park Service, USFS, and other federal 
lands such as Indian reservations. The right is not lost by nonuse and its 
priority date is the date the land was reserved by federal law, executive 
order or treaty.
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Reservoir – A man-made pond, lake, or basin that stores, regulates, or 
controls water.

Riprap – Rock placed along a streambank, as a protective layer to 
prevent erosion.

Runoff – The flow of water over the land surface and eventually in 
stream channels typically as a function of precipitation, snowmelt, spring 
discharge, or excess irrigation water.

Seepage  –  Water lost or gained in a stream or ditch as the result of 
interaction with shallow ground water through porous soils.  

Sharp Crested Weir – A weir with a thin plate mounted across the notch 
to allow for free-flow conditions.

Snowpack – The winter accumulation of snow; measured in inches.

Spring – A naturally occurring source of water issuing from the ground.

Staff gage – Either vertical or inclined. The standard U.S. Geological 
Survey vertical staff gage consists of porcelain-enameled iron sections, 
each 4 inches wide, 3.4 feet long, and graduated every 0.02 foot. They 
are used to measure water-surface elevations.

Stage – The height of a water surface above some established reference 
point.

Stored water – Water diverted to and retained within a reservoir and 
then released for some beneficial use.

Stream – Any body of running water moving under gravity flow through 
clearly defined natural channels.

Streamflow – The discharge that occurs in a natural channel. Although 
the term “discharge” can be applied to the flow of a canal, the word 
“streamflow” uniquely describes the discharge in a surface stream. 
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Submergence – When used to describe the operation of a flume,
 submerged flow is when the resistance to flow becomes sufficient to 
reduce the velocity, increase the flow depth, and cause a backwater effect 
at the flume. When used to describe the operation of a weir, submerged 
flow occurs when freeflow no longer occurs over the crest and the nappe 
is not ventilated.

Surface water – Water above the surface of the land including, but not 
limited to, lakes, rivers, streams, wetlands, wastewater, flood water, and 
ponds.

Topographic maps – Maps with lines showing equal elevation of a 
region’s relief; also showing natural and man-made surface features, 
including hills, valleys, rivers, and lakes; and man-made features such as 
canals, bridges, roads, cities, etc.

Totalizer – A flow meter with the built-in capability to sum or totalize 
volume continually.

Transpiration – The process by which water absorbed by plants, usually 
through the roots, is evaporated into the atmosphere from the plant 
surface, principally from the leaves.

Tributary – A stream that contributes its water to another stream or body 
of water.

Velocity Head - As it pertains to a weir, when flow approaches the 
crest, the water surface becomes lower due to acceleration of the flow by 
the force of gravity.

Volume – The amount of water in terms of gallons, acre-feet, or cubic feet.

Water budget – An accounting of the inflows and outflows of water to 
and from a system.

Water Master – An attorney or technical specialist employed by the 
Montana Water Court who is responsible for the organization of and 
management of objections and issues in a decree.
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Water reservation – A water right granted by the Board of Natural 
Resources and Conservation to public entities, on behalf of the public, 
for existing or future beneficial uses or to maintain a minimum flow, 
level, or quality of water.

Water right – A legal right to use a specified amount of water for 
beneficial purposes.

Watershed (drainage basin)  –  The land area (or catchment) which 
captures precipitation and conveys it to a particular waterbody.  It is 
bounded by ridges or divides.  A large watershed like that of the 
Bitterroot River is made up of the watersheds of all its tributaries, such as 
Mill Creek.

Water table – The upper level of a saturated zone in an aquifer below 
the soil surface. 

Water year – The 12-month period October 1st through September 30th, 
and designated by the calendar year in which it ends.

Water yield – The surface runoff from a drainage basin; precipitation 
minus the evapotranspiration; usually measured in cubic feet per second 
or acre-feet per square mile. For groundwater, the volume of water 
pumped from a well in a given period of time; usually measured in 
gallons per minute (gpm).

Weir – A structure placed in a canal, stream, or ditch to measure the rate 
of flow of water. In its simplest form, a weir consists of a bulkhead with 
an opening of fixed dimensions cut into its top edge. 

Well – A pit, hole, or shaft sunk into the earth to tap an underground 
source of water.

Wetlands – Lands where water saturation is the dominant factor 
determining the nature of soil development and the types of plant and 
animal communities living in the surrounding environment. Other 
common names for wetlands are sloughs, ponds, and marshes.
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