MONTANA’'S WATER RIGHTS
CHANGE PROCESS



Water Rights Basics

Property right to the use of water, not to
the water itself

First in time, First in Right
Beneficial Use

Use it or lose it



Water Rights Changes

e Historically (pre-July 1, 1973)—could change
purpose, place of use, point of diversion

— Other water user could sue to show adverse effect on
water rights

e Post-July 1, 1973: Section 85-2-402:

— DNRC approval necessary for a change in purpose,
place of use, point of diversion, place of storage

— Burden on the Applicant to show no adverse effect



Change Process Nuts and Bolts

Applicant files application (may go through pre-
application meeting with DNRC)

DNRC has 180 days to review application/issue deficiency
letter

Applicant has 90 days to respond to deficiency letter

DNRC will make “correct and complete” determination,
then has 120 days to make a preliminary determination
of grant or deny.

If PD is to approve, DNRC provides other water users 15
to 60 days to object.

If PD is to deny Applicant may request a hearing
After final DNRC decision, opportunity for judicial review



What is your water
right?

Actual Use defines the
measure and limit of a
water right



Adverse Effect

e Key Issue in a water rights change

—Heavily grounded In Historic Use



What is an Adverse Effect to a Water
Right?

 Short Answer: Anything that impeded the
ability of a water right owner to make use of
the water right.

e Typically:
— disruption in timing of flow (return flow)
— Diminution of flow (expanded consumptive use)
— Disruption of historic pattern of use



Historic Use

e “historic Use” = “Pre-July 1, 1973”
e ) Pieces to Historic Use:

— Consumptive Use (lost to the source)
— Diverted Use

 Challenge: Documenting the quality and
extent of Pre-July 1, 1973 use



Methods of Proof

* Prior to November 2012:

— Jig saw puzzle—aerial photos, Water Resource
Survey, old-timer recollections, water
commissioner records, NRCS crop-consumption
formulas

— Time intensive, very expensive, lengthy review
process
* Current practice:

— DNRC will calculate historic consumptive/diverted
use

— Still looks like a jig-saw puzzle



How does the statewide adjudication
process affect water right changes?

e Short answer: It doesn’t, directly.

e DNRC'’s Fallback:

“If historic use is reduced under adjudication
proceedings pursuant to title 85, Chapter 2, Part 2
MCA, this authorization will be limited to a lesser
amount.



	MONTANA’S WATER RIGHTS CHANGE PROCESS
	Water Rights Basics
	Water Rights Changes 
	Change Process Nuts and Bolts
	What is your water right? 
	Adverse Effect
	What is an Adverse Effect to a Water Right? 
	Historic Use
	Methods of Proof
	How does the statewide adjudication process affect water right changes? 

