BEFORE THE BOARD OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF APPLICATION FOR ) FINDINGS OF FACT AND COW-
RESERVATION OF WATER NO. 12331-r43Q ) CLUSICNS OF LAV OF APPLI-
BY THE U.S. BUREAU OF RECLAMATION g CATION NO. 12331.r43Q

The above-entitled matter came on regularly for hearing on or
about August 31, 1977, in Billings, Montana, before the.Montana Board
of Natural Resources and Conservation and its duly appointed Hearing
Examiner, James Driscoll. The Applicant appeared by and through its
counsel of record, Thomas Gai. The Montana Department of Natural
Resources and Conservation appeared by and through its counsel of re-
cord, Richard Gordon. The Montana Department of Health and Environ-
mental Sciences appeared by and through its counsel of record, Mona
Jémison. The Montana Department of Fish and Game appeared by and ’
through its counsel of record, F. Woodside Wright and Clayton Herron.
The fourteen applicant conservation districts appeared by and through
their counsel of recofd, Gary Spaeth, Utah International, Inc., ap-
peared by and through its coﬁnsel of record, Urban Roth. The Montana
Power Company appeared by and through'its'counsél of record, RoBert !
Woodahl. Intake Water Company appeared by and through its counéel of
record, Henry Loble. Witnesses were duly sworn, and Orai”and‘documentag
evidence was introduced.

The Board, having read and fully coﬁsidered the complete record,

makes the following Findings of Fact and Conclusions of Law relating !
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' to U S Bureau of Reclamation Application No. 12331~r43Q, for |

Buffalo Creek offstream storage
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FINDINGS OF FACT

1. The U.S. Bureau of ﬁecla:mticn has applied for the reservation of
68,700 acre-feet of water per year (af/y) from the Yellowstone River for storage
in the proposed Buffalo Creek reservoir to be used for mﬁnicipal, industrial,
recreation, and fish and wildlife purposes (U.S. Bureau of Reclamation, Application
No. 12331-r430).

2. The reservoir, with a capacity of 115,000 acre-feet, would imumndate
2,660 acres on the north side of the Yellowstone River in Yellowstone County
near the town of Custer (U.S. Bureau of Reclamation, Application No. 12331-r43Q).
Findings Related to the Purpose of the Reservation (89-890(3)(a)).

3. The purpose of the reservation request is to divert and store water
for release-dm'ing critical sumer flow periods (Tr. Vol. 18, following p. 179,
Testimony of Derwood Mercer, p. 12).

4. The released water would replace' or augment flows used for mumicipal,
industrial, recreation, water quality, aquatic resource maintenance, irrigation,
sanitation, and fish and wildlife purposes (Tr. Vol. 18, following p. 179,
Testimony of Mercer, p. 12). ,

5. The purposes and uses are similar for all three U.S. Bureau of Reclamation
proposed offstream storage projects along the Yellowstone River (Tr. Vol. 19,
Cross of Mercer, p. 10; Tr. Vol. 18, following p. 179, Testimony of Mercer, pp.
7 and 10). | . |

6. It is established to the satisfaction of the Board that a purpose of
the reservation has been shown (Findings 3 through 5).

Findings Related to the Need for the Reservation (89-890(3)(b)).
7. The need for each of the three U.S. Bureau of Reclamation offstream
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storage projects denends on the level of water reservatlon requests granted to
the other applicants (Tr Vol 19 Cross of Nlercer pp. 10 and 51). ,

8. Certain reservation requests of other applicants are granted herein
(see "Order "y 1 through 9. “' '

9. It is established to the satisfaction of the Board that a need hes :
been shown for the reservation of wa‘ter to be stored in Buffalo Creek Reservair
in Yellovstone Comnty (Findings 7 and 8. )
Findings Relsted to the Arnmt of‘Watar .Necess for the urpose of
Reservation (89-890(3) (<)) o B " | o

10. The Application is for & msximm anm.lal need of 68 700 acre-feet of

water frcm the Yellowstone River to be stored in an offstream reservoir (U S.
Bureau of Reclamation, Application No ‘ 12331-1'430)
11, Anmual flowdstashows that themaxinmarmalneedwouldnotbe

required everv year ('I’r Vol 19 Testinmy of Mercer) |

12, The offstream reservou would provide storage so that water could be
| returned to the river for irrigation uses, mmicipal uses and. industr:ial uses
('I‘r Vol. 19, Testimony of Mercer). " | ,
_ 13. With an offstieam reservoir the instream flows could be: regulated 80
as to protect water quality and recreational ‘use and fish and wildlife use (Tr
Vol. 19 Testimxy of Mercer) . _

14, Water would be punped from the river during periods of excess flows
and retumed to the river during months of low £lows (Tr. Vol. 19, Testimony of
T'hrcer) | |

15. The anticipated increase :ln energy-related depletions proj ected for
the Mid- and Lower Yellowstone subbesins under - the intermediate level of developumt
by the year 2000 is 75,490 af/y (Draft EIS, Vol. II, p. 230). ,

16. The anticipated increase in irrigation depletions projected for the
Mid~- and Lower Yellowstone subbasins under the intermediate level of development
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by the year 2000 is 83,840 af/y (Draft EIS, Vol. IT, p. 239).

17. The total anticipated increase in depletmns pro_]ected for the Mid-
and Lower Yellowstone subbasins under the mtennediate level of development for
these two uses by the year 2000 is 159,330 af/y (Fmdmgs 15 and 16).

18. A purpose of the reservation is to prov1de stored water for uses such
as those disucssed above in Findings 12, 13, 14 and 15 (Tr. Vol. 18, following p.
179, Testimony of Mercer, p. 12; Finding 4). e |

19, It is established to the satisfaction of the Board that the applied-
for 68,700 af/y of water is a reasonable amount of water necessary for the
purpose of the reservation (Findings 15 through 18).. |

20. It is further established by the Board that the Bureau of Reclamation
may only withdraw water from the Yellowstone River um:ing nigh flow ronths .

e

Findings Related to the Public Interest (89-890(3)(d)).

21. Stored water would be released from the proposed project to augment
flows during critical summer periods (Tr. Vol. 18, following p. 179, Testimony
of Mercer, p. 12). |

22, Stored water would be available from the .prOpos.ed project for new .
diversionary uses (Tr. Vol. 18, followmg p. 179, Test:mmy of Mercer, p. 121). Jl

23. Possible effects of the proposed project on the ecosysten mclude I
establishment of a nmlt:.spec1es warm-water flshery introduction of mslcrat into
the area, and attraction of-migratory waterfowl (Draft Addendun EIS, PP. 34 and
. |

24. TIncreased mumber of waterfowl could benefit humters and sightseers,
and flatwater recreation and fishing opportunities would be expanded (Draft
Addendum EIS, pp. 36 and 38). | |
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25. 1t is established to the sat1sfact1on of the Board that the reservation -
of 68 700 af/y from the Ye11owstone R1ver for storage at the Buffalo Creek site

in Ye11owstone County is 1n the pub11c 1nterest and that there will be progress
A TT
toward accomp11shment of the purpose with reasonab1e d111gence in accordance with

forgin

an estab11shed plan (Bureau of Reclamatton App11cat1on No. 12331 r43q).
26. The public 1nterest requirES that spec1f1c design, ¢ onstruction and

operat1ng plans; economic, soc1a1 and environmenta1 ana1ys1s time schedules,

o

and probab1e a11ocat1ons of water to various benef1c1a1 uses be supplied so that
W ;i ‘g
_other water users in the bas1n may kndw the status of the proposed Buffa]o Creek
L.a léu T

Project and the amount of water avai1ab1e for appropriation (App]icat1on No 112331-
r43Q).
CONCLUSIONS OF LAW

1. Chapter 8, Title 89, R;C,h{ 13@7, and in particular, Section 89&89@,.
R.C.M. 1947, authorizes the adoption:ﬁyfthe'Montana Board of Natural Resources and
Conservation of orders reserving water to gualified applicants for'reservatjon_of
water. | _ | | |

2. If ordered adopted, a‘reservation must be ordered adopted in-accordance
with Chapter 8, Title 89, R.C.M. 1947 and any rules adopted thereunder.

3. The Applicant, U.S. Bureau of Rec1amat10n, is an agency of the United

States and as such is entitled to app1y to reserve waters within the State of

Montana in accordance with Sect1on 89-890, R.C.M. 1947, and any rules adopted
thereunder. _

4, A11 pertinent statutes and rules of the State of Montana have been ad—
hered to in the review of this reservation App]ication, both by the Montana Department
of Natural Resources and Conservation and by the Montana Board of Natural Resources

and Conservation.
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5. Based upon the above Findings of Fact, and'spécifica11y based upoh any
condition, limitation or modification of the fu]i App]icatibn appearing in said
Findings, all pertinent ériteria delineated at Sectidn 89-890, R.C.M. 1947, and any
rules adopted thereundef providing for the adcption of an order reserving water have
been met. |

_ 6. Nothing found herein has bearing upon the status of water rights claimed
by the Applicant othér than_those herein newly applied for, nor does anything found
herein have bearing 6n the status of claimed wateﬁ rights of any other party except
in relation to those rights herein newly applied for, to the extent necessary to

reach a conclusion herein.
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