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IN THE MATTER OF APPLICATION FOR )
RESERVATION OF WATER NO. 11349-r&218M ) FINDINGS OF FACT AND CON-
BY THE LITTLE BEAVER CONSERVATION ) CLUSIONS OF LAW OF APPLI-
DISTRICT FOR IRRIGATION AND STOCK ) CATION NO. 11349-r42L&M
WATERING g
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The above-entitled matter came on regularly for hearing on or
about September 9, 1977, in Billings; Montana, before the Montana
Board of Natural Resources and Conservation and its duly appointed
Hearing Examiner, James Driscoll. The Applicant appeared by and
through its counsel of record, Gary Spaeth, and its legal intern of
record, Bob Phillips. The Montana Department of Natural Resources
and Conservation appeared by and through its counsel of record,
Richard Gordon. :The Montana Department of Health and Environmental
Sciences appeared by and through its counsel of record, Mona Jamison.
The Montana Department of Fish and Game appeared by and through its
counsel of record, F. Woodside Wright and Clayton Herron. Intake
Water Company appeared by and through its counsel of record, Henry
Loble. Witnesses were duly sworn, and oral and documentary evidence
was introudced,

The Board, having read and fully considered the complete record,
makes the following Findings of Fact and Conclusions of Law relating
to that part of Little Beaver Conservation Distriet Application No.

11349-r42L6M dealing with irrigation and stock watering;
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FEIDINGS OF FACT

1. The Little Beaver Conservatlon Dlstrlct ‘has apphed for a reservation
of 8, 566 acre-feet of water per year (af/y) to be used to 1rrigate 5, 300 acres |
of alfalfa, 12, 000 acre-feet to be used for 8 000 acres of waterspreading and
3,600 acre-feet to be used for 900 stock ponds. No maximm Flow rates were
requested. Water is requested from o' Fallon, Permel and Cabin creeks. The
Little Beaver Conservation District bas also applled for a reservation of 1 400
acre-feet of water per year (af/y) from O' Fallon Creek and Cabin Creek (tribu
taries of the Yellowstone River) and Panel Creek (a trlbutary of 0' Fallon Greek)
for recreatlo"l and wildlife ponds in Fallon Comnty. The Ap‘pllcant has not
jdentified the locations or sizes of the stockwater ponds, or recreation ponds
nor has it specified the amounts of water requested fram each of the t'm:ee
sources named for the year 2027. o _(Application 1} ‘*Io 11349— |
r42LEY).
Findmgs Related to the Purpose of the Reservatlon (89-890(3) (a))

2. The purpose of this reservatlon is to ensure that water will be availab]e
for the expected expansion of J.rrlgat:.on and stockwater ponds in Fallon County
by the Little Beaver Conservation Dlst'r:l.ct and to secure a water swply for
future recreation and wildlife ponds in Fallon County (Little Beaver Conservation
District, Application No. 11349—1'421.&4, pp. 2 through 6). |

3. It is established to the satisfaction of. the Board that a purpose of
the reservation has been shown (Finding 2). |
Findings Related to the Need for the Reservation (89-890(3)(b)).

4. A reservation of water is needed because it will secure a priority
date for future developments that is earlier than the oriority dates such |
developments would have if permits were cbtained imuediately before construct:.m
or use began (L1tt1e Beaver Conservatlm DlStIlCt Applicatlon No. 11349-::421.6M
p. 3).
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J. A reservation of water is needed because there is competition for

water in the Yellowstone Basin which may affect the ability of the Appllcmt to
obtain a water right by permit in the future (th'tle__ Beaver Conservation District,
Application No. 11349-r421&M, p. 3).

| 6. A reservation of water is needed because, at this time, only one body
of water is sufficiently large to provide flatwater recreation in a mlticounty
area which includes Fallon County (Tr. Vol. 24, p. 65(3)). _

7. It is established to the satisfaction of the Board that the need for a

reservation of water in some amount has been shown (Findings 4,5, and 8).
Findings Related to the Amount of Water Necessary for the Purpose of the
Reservatlon (59- 890(3) (c)).

S. Because the Draft EIS projected levels of irrigation development only
through the year 2000 and because no systematic basin-wide projections have been
mode beyond the year 2000, any projections beyond the year 2000 are speculative
(Draft EIS, Vol. II, p. 241).

9. The amount of water necessary for this reservation is the amount that
can reasonably be expected to be developed and put to use by the Little Beaver
Conservation District by the year 2000 (Finding 8),

10. The Little Beaver Conservation District does not plan to put all of
the water applied for to use before 2027 (Little Beaver Gonservatlon District,
Application No. 11349-r4218M). |

11. 1t is establ:.shed to the satisfaction of the Board that the amount of
water necessary for the puxpose of insuwring that water will be available for the
expected expansion of irrigation and stockwater ponds in Fallon County by the
Little Beaver Conservation District is 12,073 acre-feet per year. Of this 12 073
acre-feet per year, 4,273 acre-feet per year is for full-service irrigation, 6 000
acre-feet per year is for waterspreading and 1,800 acre-fee{: per year is for st?ck-
water ponds.
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12, Seven recreation ponds are plarmed to be constructed in Fallon County |

within the next 30 years (Little Beaver Comservation District, Application Fo.
11349-T42L&M, p. 6). |

13. The average storage capacity of plamed flatwater recreatlon facilities
in Fallon County is 100 acre-feet (Little Beaver Conservation District, Application
No. 11349-r42L&M). - s |

14. It is established to the satisfadtion of the Board that the amount of
water necessary for the purpose of securing a water supply for future recreation
 and wildlife ponds in Fallon County is 700: acre-feet per year. |
Findings Related to the Public Interest, (39‘-890(3) (d)).

15. New irrigation would increase :Lnoome in Fallon County, both for the
farmers who would install the systems and for the local busmesses that would
enjoy mcreaaed sales resultmg from the increaSe in agrlcultural income. New
| irrigation would increase the mmber of -bath-on-faxm jobs and off-farm jobs
(Draft EIS, Vol. I, P. 156; Draft Addendum EIS, pp. 45 and 46).

16. Urban populations and nonagrlmlumal water users such asg uunic:.pal
water use have been increasing in ithe erllawstone Basin and are projected to
continue increasing. Some growing towns such as Sidney have not applied for a

water reservation and may have to depend upon: water avallab:.lity through perrm.ts
for the future expansion of water use {Draft EIB VYol. I, pp. 101 and 174).

17. The Little Beaver Conservation. District has an established plan for
~ completion of the proposed facilities which will put reserved water to use by
the year 2000 (Little Beaver Conservation District, Application No. 11349-
TL2A) . : |

18. A reservation of 12,073 af/y for irrigation and stocloater purposes is -
in the public interest because it is reasémable to expect that the Little Beaver
Conservation District will put this amount to a beneficial use by the year 2000
(Findings 11 and 17).
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19. It is established to the satisfaction of the Board that the reservatrion

of 12,073 af/y for irrigation and stockwater purposes is in the public interest

and that there will be progress toward completion of the facility and accomplishment

of the purpose with reasonable diligence in accordance with an established plan
Findings 15 through 18).

20. The existing flatwater pond provides such public benefits as picnlclmg
swirmming, boating, and fishing opportunities (Tr. Vol. 24, following p. 65,
Testimony of Thielen, p. 3).

21. The existing flatwater pond provides such public benefits as cover for
wildlife and habitat for fish (Tr. Vol. 24, following p. 65, Testimony of 'I‘hJ.elen
p. 3).

22. The adoption of an order reserving water will make posgible the
construction of additional ponds to provide increased opportunity for such
public benefits (Little Beaver Conservstion District, Application No. 11349-
T42L8M, p. 6 Findings 20 and 21),

23. Recreation ponds provide significant public benefits and will contime
to be demanded and used (Tr. Vol. 24, folldwing P. 32, Testimony of Irvine, p.
4).

24, It is established to the satisfaction of the Board that the reservation
of 700 af/y of water for recreation and w11d11fe ponds' in Fallon Camty is in
the public interest (Findings 20 through 23).

25. The public interest requires that specific locatlons sources, amounts,
and plans for the proposed recreation ponds be supplied so that other water
users in the basin may know the status of the reservation and the amount of

water available for approprlatlm (Findings 20 through 24; Little Beaver Conservation

District, Application No. 11349-r4218M) .
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CONCLUSIONS OF IAW

1. Chapter 8, Title 89, R.C. M 1947, and in partlcular Section 89 890,
R.C.M. 1947, authorizetheadoptmby thel'kmt:amﬂnardofblaturalResmrces
and Conservation of orders reservmg water to qual:n.fied applicants for reservatlons
of water. _
Y ordered adopted, a reservation misst: be ordered adopted in accordame
with Chapter 8, Title 89, R.C.M. 1947, and any rules adopted thereunder. B

3. The Applicant, the Little Beaver Conservation District, is a po_litic’.al

 subdivision of the State of Montana and as such is entitled to apply to seRke

| aters within the State of Montana in accordance with 89-890, R.C.M. 1947, and
any rules adopted thereunder. : ‘ o g e |

4 " All pertment statutes and rules of the State of Montana have bem ad-
hered to in review of this reservation application, both by the antana Deparn:nent
of Natural Resources and Conservatlon and by the 1bntana Board of Nann:al Resources
and Conservation. | '

5. Based upon the above Fmdmgs of Fact and spec:.flcally based upon any
condition, limitation, or modlflcatn.on of the full appl:.cation appearmg 1n sald
Fmdmgs all pertinent criteria ‘delineated in Section 89-890, R.C.M. 1947 and
any rules adopted ‘theremder providing for the adoptlon of an order reservmg
water have been met. -\ | |

6. Nothing found herein has bearing upon the status of water rights
claimed by the Applicant other than those herein ne.wly applied for, nor does .
anything found herein have bearing on the status of claJ.med water rights of amy
other party except in relation to those rights herein newly applied for, to the

extent necessary to reach a conclusum herein.
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